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* * P R O C E E D I N G S * * 

THE COURT: Okay. 

We're here i n the matter of the State of 

South Dakota versus John Graham, f i l e number 09-3953. 

This i s the time and place set f o r sentencing i n t h i s 

matter. 

There has been a bunch of attachments t o the 

presentence report, but i t ' s my understanding there 

has been no input from Mr. Graham. 

Have you gone over whatever there i s here 

w i t h your c l i e n t , Mr. Murphy? 

MR. MURPHY: I have, Your Honor. 

THE COURT: Any addition s or c o r r e c t i o n s ? 

MR. MURPHY: We do have a number of 

obj e c t i o n s , Your Honor, and one a d d i t i o n . In a d d i t i o n 

to the time served that's i n d i c a t e d — I wasn't able 

to get t h i s information to Ms. Horner i n time. But i t 

appears my c l i e n t was i n Canada — i n custody i n 

Canada. Not house a r r e s t , but a c t u a l custody f o r 220 

days a d d i t i o n a l . 

The objections we have w i t h the PSR aren't 

a c t u a l l y t o the PSR but to the attachments so I w i l l 

go through those one by one i f I could? 

THE COURT: I f you would. 

MR. MURPHY: The f i r s t i s , attached t o the 
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presentence was the i n t e r v i e w between S e r l e Chapman 

and John Graham. That t r a n s c r i p t i s not even the 

o f f i c i a l t r a n s c r i p t that the Court f i n a l l y endorsed. 

I t ' s a previous v e r s i o n . There were a number of 

versions of various redactions. 

I f the Court looks at page 4 and 6 of t h a t 

t r a n s c r i p t , you can see r i g h t away there i s the 

p a r e n t h e t i c a l s i n t e r p r e t i n g . Not only i s i t not the 

o f f i c i a l v e r s i o n t h a t was u l t i m a t e l y adopted by the 

Court, or approved by the Court, but the t r a n s c r i p t 

i t s e l f was never admitted i n t o evidence; and n e i t h e r 

Mr. Chapman nor Mr. Graham t e s t i f i e d a u t h e n t i c a t i n g 

the t r a n s c r i p t or the recording thereof. 

And so I b e l i e v e t h a t i t ' s not only 

i n a d m i s s i b l e here, but i t ' s a l s o completely i r r e l e v a n t 

t o any i s s u e before the Court. 

THE COURT: I agree w i t h t h a t . 

MR. MURPHY: The next i s the t r a n s c r i p t of 

Denise Maloney's testimony during the A r l o Looking 

Cloud t r i a l . That wasn't even p a r t of the record i n 

t h i s case. Both Denise Maloney and A r l o Looking Cloud 

provided sworn testimony i n t h i s case. So how a 

t r a n s c r i p t from A r l o Looking Cloud's t r i a l i s r e l e v a n t 

at t h i s proceeding i s beside me: I can't f i g u r e t h a t 

out. 
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But f r a n k l y f o r , that t o be p a r t of t h i s 

sentencing record appears to be completely 

i n a p p r o p r i a t e . And I don't know to — who o f f e r e d i t 

or how i t got i n t o the record. 

The t h i r d item i s — attached t o the 

presentence i s the s t a t e ' s motion and n o t i c e t o 

c l a r i f y Theda Clarke's statement. Now, the Court 

r u l e d against the s t a t e on that motion; found t h a t i t 

wasn't co-conspirator testimony and i t wasn't r e l i a b l e 

enough t o be admitted. And how a pleading by the 

s t a t e t h a t wasn't granted i s relevant t o sentencing 

here i s against something I don't see the s i g n i f i c a n c e 

of. 

I can't see how that's r e l e v a n t or why i t was 

submitted i n support of any recommendation t o the 

Court. We ask that that, l i k e the others, be 

excluded. We don't want i t p a r t of the record t h a t 

goes up to the Supreme Court or f o l l o w s my c l i e n t t o 

the p e n i t e n t i a r y . 

S i m i l a r l y , attached t o the presentence i s FBI 

Agent McRoden's August 28, 2008 FBI 302, which was a 

summary of h i s i n t e r v i e w w i t h A r l o Looking Cloud. 

Mr. Looking Cloud t e s t i f i e d , provided sworn testimony. 

Mr. McRoden d i d not. So Mr. McRoden's unsworn 

statement as t o A r l o Looking Cloud's unsworn statement 
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i n August of 2008, again, i s not r e l e v a n t . I t ' s 

c e r t a i n l y not the best evidence on any p o i n t t h a t 

could be gleaned from i t because we had A r l o Looking 

Cloud on the stand f o r hours, so the Court knows what 

he has t o say and h i s l e v e l of c r e d i b i l i t y . So we ask 

that that be s t r i c k e n from the record as w e l l . 

The l a s t issue i s an o b j e c t i o n t o the 

a s s e r t i o n i n the presentence that my c l i e n t i s f a c i n g 

l i f e without parole. We discussed t h i s w i t h the 

Court. I f I could, I w i l l j u s t summarize my arguments 

so we have an a p p e l l a t e record on t h a t i s s u e . 

E s s e n t i a l l y , our p o s i t i o n i s t h i s : In 1975, 

South Dakota C o d i f i e d Law 22-16-12 provided the Court 

w i t h two options f o r sentencing, death or l i f e at hard 

lab o r . Death i s not an issue i n t h i s case because 

t h i s happened post Furman vs. Georgia. So the only 

sentence provided by s t a t u t e was l i f e w i t h hard la b o r . 

In 1975, at the time t h i s crime a l l e g e d l y 

occurred, the l e g i s l a t u r e had not d e f i n e d what l i f e 

meant and whether that was a p a r o l a b l e or non 

p a r o l a b l e offense. 

But what we do know i s i n 1975, South Dakota 

C o d i f i e d Law 24-15-3 s a i d t h a t a l l inmates — i t d i d 

not make an exception — a l l inmates upon t h e i r entry 

at the p e n i t e n t i a r y should be given a parole date. 
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So i t appears there that the l e g i s l a t u r e or 

the l e g i s l a t i o n i n e f f e c t i n 75 a n t i c i p a t e d f o r a l l 

inmates a parole date being set. 

We a l s o know that i n the case of Bush vs. 

Canary, t h a t , although i t doesn't address t h i s i s s u e , 

we know t h a t the defendant i n that case, who was 

serv i n g a l i f e sentence, was granted p a r o l e . So there 

were instances of l i f e r s , p r i o r t o 1978, being granted 

pa r o l e . 

The f a i r inference from t h a t s t r u c t u r e i s 

that l i f e sentences p r i o r t o 1978 were p a r o l a b l e . 

In 1978 — and t h i s i s the d i s t i n c t i o n — the 

l e g i s l a t u r e enacted 22-15-4 and at tha t p o i n t the 

l e g i s l a t u r e s p e c i f i c a l l y s a i d l i f e sentences are not 

p a r o l a b l e . 

The ex post f a c t o law would p r o h i b i t the 

Court from going backwards r e t r o a c t i v e l y and imposing 

a harsher sentence f o r crimes pre enactment of t h a t 

l e g i s l a t i o n . 

I t wouldn't make sense f o r the l e g i s l a t u r e i n 

78 t o say l i f e sentences are non p a r o l a b l e i f t h a t was 

the previous s t a t e of the law. They wouldn't enact a 

s t a t u t e t o r e i t e r a t e the status quo. 

The only inference t h a t can be drawn from the 

1978 l e g i s l a t i o n i s th a t the l e g i s l a t u r e knew tha t 
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p r i o r t o 78 l i f e sentences a n t i c i p a t e d parole 

e l i g i b i l i t y . So s t a t u t o r i l y , I b e l i e v e Mr. Graham i s 

e l i g i b l e f o r p arole. 

C o n s t i t u t i o n a l l y , under the Eighth amendment, 

I b e l i e v e he should be considered e l i g i b l e f o r p a r o l e . 

What we know i s at the time of the events 

a l l e g e d he was 19 years o l d . He was not convicted of 

f i r s t degree murder by premeditation. And so the 

c r u e l and unusual clause of the c o n s t i t u t i o n — both 

of the s t a t e and the f e d e r a l c o n s t i t u t i o n i n my view 

should be read t o p r o h i b i t the im p o s i t i o n of a non 

pa r o l a b l e l i f e offense. 

Now, I would c i t e as f u r t h e r a u t h o r i t y , the 

d i s s e n t by Sabers and Amundson i n Brim vs. South 

Dakota Board of Pardons and Paroles. The c i t a t i o n i s 

1997 South Dakota 48. I understand, and I have 

acknowledged before, that that i s not the m a j o r i t y 

d e c i s i o n . That the m a j o r i t y d e c i s i o n i n tha t case 

found a f t e r 1913 l i f e sentences were not p a r o l a b l e , 

but I b e l i e v e that was not a well-reasoned d e c i s i o n 

and i t was c e r t a i n l y — but the arguments made i n the 

d i s s e n t are b e t t e r supported by the l e g i s l a t i o n than 

th a t of the m a j o r i t y . 

So those are the objections I would have t o 

the attachments and the f i n d i n g . 
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THE COURT: A l l r i g h t . 

I would l i s t e n t o the s t a t e . 

MR. JACKLEY: With the exception of the l a s t 

o b j e c t i o n d e a l i n g w i t h p a r o l e , Your Honor, we don't 

object t o excluding those matters from the presentence 

report. They were included t o provide background 

information. And I agree w i t h counsel t h a t t h i s 

record i s s u f f i c i e n t without those items. The Court, 

having gone through the t r i a l , having viewed the 

evidence, I don't b e l i e v e they are necessary. So we 

would not object to those f i r s t items. 

However, wi t h respect t o the l i f e without 

parole, i t i s the st a t e ' s p o s i t i o n t h a t the law i s 

w e l l s e t t l e d i n South Dakota w i t h the Brim d e c i s i o n a t 

563 N.W.2d 812. I t ' s a 1997 case, Your Honor, which 

makes i t c l e a r , Your Honor, th a t l i f e sentences a f t e r 

J u l y of 1913 do not have parole e l i g i b i l i t y . 

Furthermore, w i t h respect t o the 

c o n s t i t u t i o n a l arguments set f o r t h , the United States 

Supreme Court has made i t c r y s t a l c l e a r t h a t p a r o l e i s 

a p r i v i l e g e and not a r i g h t ; and ther e f o r e , there are 

no c o n s t i t u t i o n a l concerns. So we simply ask t h i s 

court f o l l o w the bi n d i n g precedence of Brim. 

THE COURT: Pursuant t o the statements of 

counsel, the obj e c t i o n s t o the addendums t o the 
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presentence report w i l l be s t r i c k e n and removed from 

the record as i t goes up. 

As t o the question of parole — 

COURT REPORTER: Is your mic on? 

THE COURT: Appears not t o be. 

Addressing the issue of parole, i n terms of 

s t a t u t o r y c o n s t r u c t i o n , I t h i n k Mr. Murphy's a n a l y s i s 

i s what s t a t u t o r y c o n s t r u c t i o n has r o u t i n e l y been. 

However, I a l s o have t o s t a t e t h a t I am 

assuming the m a j o r i t y d e c i s i o n was aware of those 

r u l e s and have declared — and I b e l i e v e I am bound by 

that d e c i s i o n t h a t I. have — even were I t o do so — 

and t h i s i s not t o say I would adopt th a t — I t h i n k I 

am p r o h i b i t e d from doing so by what appears to me t o 

be c o n t r o l l i n g law i n the State of South Dakota. 

On the b a s i s of the s t a t u t o r y c o n s t r u c t i o n 

and the usual premise th a t i f the l e g i s l a t u r e makes a 

change or passes a — amends a law or passes a law, i t 

suggests t h a t the preceding law was d i f f e r e n t . And I 

acknowledge th a t as w e l l , but the Supreme Court 

d e c i s i o n takes t h a t away. 

I am not sure of the i n t e r p r e t a t i o n of the 

parole being a r i g h t versus a p r i v i l e g e , but i n the 

absence of f r a n k l y having looked a t the decision,, 

would I be c o r r e c t i n assuming that means t h a t , f o r 
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instance, i n South Dakota someone e l i g i b l e f o r p a r o l e 

under our ro u t i n e r u l e s i s not e n t i t l e d t o p a r o l e 

simply because he or she has served the r e q u i s i t e 

time? 

I t h i n k the argument addressed by Mr. Murphy 

i s b a s i c a l l y a c r u e l and unusual punishment argument 

under the Eighth Amendment, which would suggest a 

c o n v i c t i o n f o r fe l o n y murder i s d i f f e r e n t than a 

c o n v i c t i o n f o r premeditated murder. 

And given the circumstances of Mr. Graham's 

l i f e and the events oc c u r r i n g at tha t time, the 

mandatory l i f e imprisonment without parole sentence, 

which i s required, given my previous r u l i n g on p a r o l e 

e l i g i b i l i t y , t o be imposed i n t h i s case, might v i o l a t e 

the Eighth Amendment of the United States C o n s t i t u t i o n 

and i t would appear — and perhaps of the South Dakota 

C o n s t i t u t i o n as w e l l . 

Given some de c i s i o n s of the U.S. Supreme 

Court i n recent time p e r t a i n i n g t o l i f e and l i f e 

without p a r o l e , S u l l i v a n — S u l l i v a n — F l o r i d a vs. 

S u l l i v a n , and the l i k e , I am not — I am not — I 

th i n k the argument has some merit. 

I am going t o deny the motion. And I t h i n k 

i t ' s i n the record f o r the Supreme Court t o address. 

Circumstances g i v i n g r i s e t o the crime have made l i f e 
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imprisonment sentences h e l d u n c o n s t i t u t i o n a l i n a 

number of circumstances. I am not prepared t o make 

that r u l i n g a t t h i s time, and deny the motion. I 

t h i n k t h a t i s l e f t f o r higher courts than I t o decide. 

At that p o i n t does the s t a t e have a d d i t i o n s 

or c o r r e c t i o n s t o the presentence report? 

MR. JACKLEY: Your Honor, we would simply 

have two a d d i t i o n a l v i c t i m impact statements. One 

from the gra n d c h i l d of Annie Mae Aquash and the other 

from Dr. Mark Aquash. They have been provided t o 

counsel. 

May I provide them to the Court? 

MR. MURPHY: And Your Honor, s i m i l a r l y , I 

have reviewed them. We have some a d d i t i o n a l l e t t e r s 

t h a t we attached t o the 16 that we p r e v i o u s l y 

provided. And copies of those have been provided t o 

counsel, as w e l l . 

THE COURT: Okay. 

These matters w i l l be amended t o the 

presentence report. 

Does- the s t a t e have anything t o stay? 

MR. JACKLEY: Your Honor, i f i t would be 

appropriate, the s t a t e would l i k e t o c a l l two 

witnesses, the daughters of Annie Mae Aquash. 

THE COURT: Please. 
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MR. JACKLEY: The s t a t e would c a l l Denise 

Maloney. 

Denise, f o r purposes of the record, can you 

please s t a t e your name. 

DENISE MALONEY: My name i s Denise Maloney 

P i c t o u . 

MR. JACKLEY: How are you r e l a t e d t o the 

v i c t i m i n t h i s case, Annie Mae Aquash? 

DENISE MALONEY: She was my mother. 

MR. JACKLEY: Now i s the time f o r you t o 

address the Court of anything you would l i k e t o say 

regarding an appropriate sentence. 

DENISE MALONEY: Thank you. 

Your Honor, there i s not a day i n the past 35 

years t h a t I have not thought about my mother, Annie 

Mae P i c t o u Aquash. Every morning when I wake and 

every evening before I d r i f t o f f t o sleep, I t h i n k of 

my mother. My mother of the center of my universe and 

we were almost always with her. 

The l a s t time I saw my mother a l i v e she got 

down on her knees, rested her hands on my shoulders, 

and looked s t r a i g h t i n t o my eyes and s a i d three things 

to me: Don't ever l e t anyone t e l l you they are b e t t e r 

than you are. We are a l l equals, each and every one 

of us. Then she s a i d , don't l i e . Not matter what 
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always t e l l the t r u t h . And the most t e l l i n g and 

haunting, look a f t e r your s i s t e r , you are the o l d e s t , 

and I am counting on you t o look out f o r her. 

To my ten-year-old ears those words, though 

curious t o some, was how my mother always spoke t o me. 

So I d i d not t h i n k i t strange or understand the impact 

of those words u n t i l I r e a l i z e d they would be the l a s t 

words I would hear her speak. 

Nor d i d I know that I would spend 35 years 

defending those words and desperately c l i n g i n g t o them 

to g ive me strength during t h i s nightmare t h a t has 

become my l i f e . 

I t was always so important t o my mother to 

impress upon our r i g h t s as human beings and i n s t i l l i n 

us p r i d e i n embracing our h e r i t a g e as f i r s t nation's 

people. As a parent I struggled d a i l y t o impress 

those same values upon my own c h i l d r e n e x p l a i n i n g the 

r u l e s and consequences of not knowing the r u l e s of our 

s o c i e t y and t h a t by t e l l i n g the t r u t h , j u s t i c e w i l l 

p r e v a i l . 

That the t r u t h i s always u n c o n d i t i o n a l and 

th a t the t a k i n g of a human l i f e i s never t o be 

outweighed by anything i n c l u d i n g l o y a l t y t o s o c i a l 

groups or causes. 

This was not something t h a t was always easy 
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f o r me t o have f a i t h i n during these l a s t 35 years. 

T h i r t y - f i v e years i s an incomprehensible amount of 

time t o wait f o r j u s t i c e . 

I questioned many times i f my mother's i d e a l s 

and mine i n re t r o s p e c t were a l i t t l e too Utopian and 

u n r e a l i s t i c f o r our world; and I s t i l l question i f I 

am s e t t i n g my c h i l d r e n up f o r a l i f e t i m e of 

disappointment. 

I would l i k e t o t e l l you a l i t t l e b i t about 

my mother, not as an a c t i v i s t or a martyr as she was 

oft e n portrayed, but who she was as a human being. 

My mother loved c h i l d r e n and she could always 

be found e n t e r t a i n i n g some l i t t l e people as she c a l l e d 

them; t r e a t i n g them with the same d i g n i t y and respect 

as any a d u l t . She could be found teaching any of them 

to bead or sew ribbon s h i r t s or moccasins at any given 

time. 

People s t i l l t a l k about how my mother spoke 

about us and i n t e r a c t e d w i t h us and I am f i l l e d w i t h 

r e g r e t when I hear these s t o r i e s knowing she had so 

many plans w i t h us upon her r e t u r n . 

There was never any f i n a l i t y i n her l i f e . 

E verything was always changing and e v o l v i n g and we 

b e l i e v e d her when she s a i d we would see b i g changes i n 

our time w i t h n a t i v e r i g h t s and the poor l i f e s t y l e s 
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and l i v i n g c o n d i t i o n s she had t o endure as a c h i l d . 

She had so much promise and was decades ahead 

of her time i n knowing the s o l u t i o n s t h a t would b r i n g 

our nation's h e a l i n g though education and the r e v i v a l 

of our c u l t u r e and t r a d i t i o n s . 

This i s something that we s t i l l t o t h i s day-

are reminded of and mourn when we witness the l e v e l s 

of poverty and vi o l e n c e t h a t plague our communities. 

I remember my mother being as p r o t e c t i v e as a 

momma bear, and she loved us so f i e r c e l y and w i t h so 

much emotion I often c r y when I t h i n k about i t . I f 

there was one t h i n g I knew f o r sure about my mother i t 

was how important we were t o her and how much she 

cared f o r us. 

She explained to us the s t a t e of a f f a i r s i n 

or world at a very young age and ad an a v i d supporter 

of not j u s t women's r i g h t s , but human r i g h t s as w e l l . 

I t was not d i f f i c u l t f o r us t o understand her passion 

and why her l e a v i n g us f o r a short time would mean 

that she would make a b e t t e r f u t u r e f o r us. 

She was t o r n between l e a v i n g us and a chance 

to help make a d i f f e r e n c e . Never i n a m i l l i o n years 

d i d she imagine that would mean she would never see us 

again or she would have never l e f t . 

I t i s hard enough to t r y t o accept the 
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senseless death of my mother, l e t alone the immense 

f e e l i n g of b e t r a y a l I was l e f t s t r u g g l i n g w i t h and 

l e a n i n g t h a t i t was the l i e s and a c t i o n s of her own 

people and c e r t a i n members of the American Indian 

Movement, people my other t r u s t e d t h a t p a r t i c i p a t e d 

and d e l i v e r e d t h i s death sentence upon her, d e l a y i n g 

her j u s t i c e f o r 35 years with t h e i r oath of s i l e n c e . 

T h a n k f u l l y I was able to c l i n g t o my mothers 

perseverance i n keeping the f a i t h t h a t the t r u t h would 

p r e v a i l , as d i f f i c u l t and hopeless as i t seemed 

sometimes. I f not f o r any other reason, but f o r the 

sake of her grandchildren. How was I t o give them 

hope f o r a future? In my mother's words, i f the b a s i c 

fundamental lessons we base our humanity on could not 

be adhered t o above and beyond a l l j u s t i c e s even i f i t 

included people c l o s e r t o home than most wanted to 

admit. 

While w r i t i n g t h i s impact statement i t 

occurred t o me t h a t my c h i l d r e n have not known t h e i r 

grandmother as anything e l s e but a murder v i c t i m . And 

my heart aches w i t h t h i s r e a l i z a t i o n and I w i l l spend 

the r e s t of my l i f e t r y i n g t o erase t h a t from t h e i r 

memories. 

I t t o r t u r e s me t h a t they had t o l i v e t h i s 

h o rror most of t h e i r l i v e s , and i t should come as no 
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s u r p r i s e t h a t f o r years I questioned my own quest f o r 

j u s t i c e f o r my mother. Worrying about how my 

c h i l d r e n ' s l i v e s are being impacted and scarred t o 

know t h a t a h o r r i b l e event had touched t h e i r mother's 

and Auntie's l i v e s . My worst fe a r i s that they w i l l 

c a r r y t h a t scar w i t h them f o r the r e s t of t h e i r l i v e s . 

I t i s one of the l a s t things I can do f o r my 

mother and my c h i l d r e n i n he l p i n g them t o l e a r n the 

wonderful humanitarian and human being she was and 

that she had a r i c h and f u l l l i f e before i t was s t o l e n 

from her. 

My daughter fears l i v i n g through what I had 

to endure as a c h i l d . Having your mother ri p p e d from 

your l i f e so unceremoniously. She of t e n worries when 

I have t o t r a v e l and that weighs h e a v i l y on my because 

I know she should be l i v i n g her l i f e as any 

well-balanced 13 year o l d ; not worrying about the 

acti o n s of a handful of immoral i n d i v i d u a l s from 35 

years ago. I pray d a i l y that she i s able t o move past 

th a t . 

The senseless act of having my mother s t o l e n 

from me l e f t me confused and f u l l of pain. Often over 

the years, i n attempts t o t r y t o push down some of my 

own pain, I t r y t o imagine what my mother's p a i n was. 

More o f t e n than I would l i k e t o admit, while making 
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snow angles w i t h her grandchildren, I was compelled t o 

l a y down i n the snow f o r a l i t t l e w h ile longer s t a r i n g 

up a t the s k i imaging the l i f e s l i p p i n g away from me 

as I fr o z e t o death t h i n k i n g of my c h i l d r e n . 

I t s t i l l breaks my heart to t h i n k how along 

she must have f e l t i n those l a s t few moments of her 

l i f e . I was l e f t f o r 35 years imaging what happened 

to my mother, dying i n the snow, beaten and b a t t e r , 

shot i n the head, t h i n k i n g of her pa i n and f e a r and 

b e t r a y a l , and knowing who she was as a woman, 

understanding how d i f f i c u l t and h o r r i b l e t h a t must 

have been t o be v i o l a t e d by people she t r u s t e d . 

E s p e c i a l l y a f t e r she had s a c r i f i c e d her time w i t h her 

c h i l d r e n f o r a short while t o dedicate her l i f e t o an 

o r g a n i z a t i o n t h a t c l e a r l y viewed her as having no 

value or importance. 

The task of p u t t i n g i n t o words one of the 

most p a i n f u l events i n my l i f e and having t o l i v e t h a t 

day over and over again f o r the l a s t 35 years w i t h 

l i t t l e consequence t o those who took her l i f e has been 

almost unbearable. To t r y and deny and e x p l a i n what 

my personal l o s s was has been d i f f i c u l t and has 

brought t o the surface many p a i n f u l f e e l i n g s and anger 

that I had thought I had overcome. 

I t occurred t o me how t w i s t e d my perception 
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of my own existence had become over the years 

remembering as a young a d u l t t h i n k i n g t h a t because I 

hadn't been taken out t o a b l u f f and shot i n the head 

that I was doing p r e t t y good. Things could always be 

worse and th a t l e f t me w i t h l i t t l e i n c e n t i v e t o t h i n k 

that I could demand j u s t i c e and ex e r c i s e my r i g h t t o 

l i v e my l i f e the way i t should have been had t h i s 

h o r r i b l e event not have occurred. 

Three of the most important events i n my 

l i f e , should have been euphoric and were shadowed w i t h 

sadness and re g r e t . The f i r s t being when I walked 

down the a i s l e on my wedding day and turned t o look 

back at the back of the church hoping t o see my mother 

standing there. 

And the second and t h i r d were the b i r t h of my 

two c h i l d r e n , knowing and mourning the r e l a t i o n s h i p my 

c h i l d r e n would denied by not having her i n t h e i r 

l i v e s . 

For me the most d i f f i c u l t t h i n g t o overcome 

was being robbed of remembering my mother when I saw 

her l a s t . Being forced t o l i v e my mother's l a s t few 

day repeatedly, p u b l i c l y through the media and the 

i n t e r n e t f o r 35 years, a t times threated the existence 

and r e t e n t i o n of my childhood memories of how a c h i l d 

should remember t h e i r parent. 
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For 35 years the l i e s and c o n s p i r a c i e s spun 

by her murders prevented me from mourning her and 

memorializing her i n a way that would have allowed me 

to begin t o h e a l . Instead, I was denied t h a t and l e f t 

f o r a l l these years w i t h a gaping wound i n my heart 

knowing her murderers s t i l l walked f r e e . I was forced 

to l i v e my mother's nightmare over and over again 

while defending her r i g h t t o l i v e . 

I wanted to be able t o remember my mother the 

way I saw her l a s t , s m i l i n g , laughing, and s m e l l i n g 

the sweet grass. I s t i l l r e p l a y t h a t image i n my head 

over and over again t r y i n g t o etch i t i n t o my memory, 

fo r f e a r of f o r g e t t i n g how she walked, t a l k e d , 

laughed, and smelled. A c h i l d never f o r g e t s the 

warmth and s e c u r i t y of t h e i r parent's embrace and the 

look of p r i d e and admiration as they gaze upon them. 

My mother made me f e e l safe and secure and t h a t was 

s t o l e n from me. 

Another r e s u l t of l o s i n g my mother was the 

i n a b i l i t y t o embrace my own c u l t u r e f o r many years. 

In our c u l t u r e i t i s your mother who teaches you your 

language and t r a d i t i o n s . With her gone t h a t journey 

was made a l l t h a t d i f f i c u l t . I t was j u s t too p a i n f u l 

to embrace i t knowing that she would have been r i g h t 

next t o me l e a r n i n g and teaching had she been given 
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t h a t opportunity t o l i v e . 

A f t e r hearing whispers and rumors t h a t her 

own group had a hand i n her murder, i t prevented me 

from f e e l i n g comfortable i n e x p l o r i n g my h e r i t a g e 

through s o c i a l events. 

I s t i l l remember at the age of 25 stopping 

dead i n my t r a c k s frozen with f e a r when I saw someone 

walk by w i t h an AIM patch on the j a c k e t at a l o c a l Pow 

Wow wondering i f they knew about my mother's death. 

I became r e s e n t f u l a f t e r l i s t e n i n g t o reports 

t h a t those who had knowledge and involvement i n my 

mother's death claimed t r a d i t i o n a l s t a t u s . As a 

r e s u l t , I refused any t r a d i t i o n a l teachings, t h i n k i n g 

t h a t i f those who murdered my mother could be p a r t of 

t h a t world, that was not something I wanted to be p a r t 

of. I remained s p i r i t u a l l y scared and s t i l l r e c o i l i n 

d i s g u s t from the hypocrisy of t h e i r claims t o t h i s 

day. 

I t i s d i f f i c u l t knowing th a t one of the most 

important things t o my mother was the l e a r n i n g 

embracing of our t r a d i t i o n a l ways and t h i s weighs 

h e a v i l y on my heart as I f e e l I have l e t her down. 

I t i s my hope one day w i t h a l l of t h i s behind 

me t h a t I w i l l f i n d the strength i n outwardly 

expressing my s p i r i t u a l i t y and confidence and p r i d e so 
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th a t I may teach and share her legacy w i t h her 

grandchildren. For now I keep my s p i r i t u a l i t y locked 

s a f e . i n my heart with my mother t o p r o t e c t and hold. 

I now l i v e my l i f e b a t t l i n g bouts of 

cynicism, paranoia and over-protectiveness t r y i n g t o 

c h e r i s h each and every moment I have w i t h my c h i l d r e n . 

Most times stung with regret that I w i l l never get t o 

experience those moments wi t h my mother. 

Sometimes moments of fea r overcome me as I 

t h i n k of the i n d i v i d u a l s who had knowledge and 

involvement i n my mother's murder but s t i l l walk f r e e 

and p o i n t f i n g e r s accusing others i n t h i s h o r r i f i c 

act. They continue t o be f e e l j u s t i f i e d because they 

cannot hear the s i l e n t p r o t e s t s emanating from members 

w i t h i n t h e i r own community. Too gripped i n f e a r of 

r e t a l i a t i o n t o v o c a l i z e t h e i r t r u t h and f e e l i n g s on 

t h i s unconscionable act brought upon not j u s t not 

another human being, but one of t h e i r own women. 

Woman are sacred i n our c u l t u r e and are t o be 

protected as l i f e g i v e r s , not t r e a t e d l i k e t r a s h and 

dumped on the side of the road. No human being 

deserves t o be t r e a t e d l i k e . I have l i v e d most of my 

l i f e not expressing my true anguish and p a i n over the 

l o s s of my mother because I have had t o be the strong 

one f o r a l l these years. A f t e r a l l , my mother put me 
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i n charge of l o o k i n g a f t e r my s i s t e r . I have denied 

myself t h a t emotional cleansing, and I f e a r now a f t e r 

35 years t h a t I w i l l not be able t o have t h a t because 

I have l i v e d t h i s way most of my l i f e . 

There are days when I am exhausted from 

having t o put up a f r o n t when what I r e a l l y want to do 

i s f a l l t o the f l o o r and stay there f o r a very long 

time. But I go forward f o r my mother f o r her 

grandchildren and f o r a l l who s u f f e r e d during t h i s 

35-year o r d e a l . 

I have spent the l a s t ten years a c t i v e l y 

campaigning f o r j u s t i c e , not j u s t through the courts, 

but w i t h i n our own community. And became subject t o 

p u b l i c r i d i c u l e and name c a l l i n g by supporters by my 

mother's murderers who c a l l e d me informant, FBI pawn, 

v i n d i c a t i v e , g r i e f s t r i c k e n because I dared t o demand 

j u s t i c e t o go through the white man's court f o r my 

mother's j u s t i c e . 

I was t h r u s t i n t o l i v i n g a l i f e . I never 

imagined f e e l i n g l i k e an outcaste amongst my own 

people because I dared t o question the s a n c t i t y of the 

brotherhood. I was always l e f t f e e l i n g l i k e I had t o 

j u s t i c e my mother's b a s i c r i g h t s as a human being t o 

my own people, an absorb thought, but something I know 

my mother ended up having t o do. And I o n l y have to 
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remember what she had t o endure t o give me the 

strength t o continue to stand my ground. 

For her fami l y , grandchildren, nieces, 

nephews and na t i o n her murder w i l l forever be a scar 

on t h e i r memories. So much s i l e n c e surrounded t h e i r 

l i v e s f o r so long t h a t they have a hard time 

d i s c u s s i n g w i t h me the d e t a i l s of my mother's murder 

i n f e a r of b r i n g i n g me more pain. 

So we continue s u f f e r i n s i l e n c e and accept 

th a t an i n j u s t i c e has been d e l i v e r e d t o us and hope 

f o r the a b i l i t y to be fre e of t h i s p a i n brought on by 

our own people. 

I have o f t e n l e f t t o marvel at the i r o n y t h a t 

has now become my mother's legacy and tha t the 

i n j u s t i c e she fought so hard against i n our 

communities would be the very i n j u s t i c e s adopted and 

d e l i v e r e d by her own people, not t o mention the 

a d d i t i o n of the u l t i m a t e i n s u l t of blaming the 

government f o r t h e i r a c t i o n s . This i s a s l a p i n the 

face t o a l l those who s t r i v e t o make our world a 

b e t t e r place and a mockery t o what my mother stood and 

u l t i m a t e l y d i e d f o r . Her r i g h t t o e x i s t i n t h i s 

universe undisturbed. 

The senseless murder of a f a m i l y member means 

more than j u s t devastating g r i e f . I t leaves the 
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f a m i l y r e l i v i n g the horror and t e a r s at your 

anonymity. I would l i k e t o t h i n k one today t h a t I 

w i l l be known over than the v i c t i m ' s daughter or the 

daughter of Annie Mae who was murdered by her own 

people 35 years ago. 

To l i v e through three t r i a l s has been one of 

the most s t r e s s f u l events i n our l i v e s . For almost 

ten years now t h i s has consumed a quarter of my l i f e , 

the e n t i r e l i v e s of my grandchildren, and f o r 35 years 

h a l f of her s i s t e r ' s l i v e s . 

I am e s p e c i a l l y concerned and pained by the 

s u f f e r i n g of c e r t a i n i n d i v i d u a l s who s u f f e r e d along 

w i t h us during t h i s whole process. I n d i v i d u a l s 

i n v o l v e d behind the scenes who had the courage t o step 

forward and speak the t r u t h . The p a i n and g u i l t I 

f e e l f o r those who dedicated so much of t h e i r l i v e s 

over the l a s t 15 years t o help my mother, and s u f f e r e d 

i s r e p a i r a b l e damages to t h e i r personal and f i n a n c i a l 

l i v e s w i l l be c a r r i e d w i t h me f o r the r e s t of my l i f e 

and they w i l l never be f o r g o t t e n . I t i s t h e i r undying 

e f f o r t s and commitment th a t gave me hope and the 

courage over the years t o keep l o o k i n g forward t o 

ensuring those that murdered my mother w i l l never harm 

another human being. 

I get angry when I am forced d a i l y t o d e a l 
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w i t h not only the b e t r a y a l my mother must have f e l t 

and the r e a l i z a t i o n her captures and murderers were 

her own people, but who now c l a i m they were her 

f r i e n d s . Not one of those s o - c a l l e d f r i e n d s ever 

contacted us i n 35 years. And I unequivocally s t a t e 

f o r the record that they were no f r i e n d s of my mother. 

Forgiveness i s something t h a t I s t i l l have 

d i f f i c u l t y e n t e r t a i n i n g because her murderers and 

t h e i r supporters show l i t t l e remorse and s t i l l t h i n k 

that the h i s t o r i c a l i n j u s t i c e s and the importance of a 

man s i t t i n g i n p r i s o n outweighs the value of a woman's 

l i f e and t h a t was s t o l e n from her t o p r o t e c t the 

s a n c t i t y of the brotherhood. A brotherhood t h a t s t i l l 

continues t o b r i n g i n j u s t i c e s upon a s i s t e r who was 

h e l d hostage i n t h e i r own community. This makes i t 

d i f f i c u l t f o r me t o dream of a day when I can f i n d 

peace and remember my mother f o r the b e a u t i f u l person 

she was and not the h o r r i b l e i n d i g n i t y she s u f f e r e d i n 

the l a s t few days of her l i f e . 

I t i s my hope through these proceedings t h a t 

others who are s u f f e r i n g from i n j u s t i c e s d e l i v e r e d 

upon them by f a m i l y and members of t h e i r own community 

w i l l have f a i t h i n the j u s t i c e system and know t h a t 

the t r u t h w i l l p r e v a i l , no matter how much s i l e n c e or 

how many years pass by that someone w i t h courage one 
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day w i l l step forward and speak the t r u t h . My mother 

d i d not have that opportunity to use her voic e and 

b r i n g t o l i g h t the i n j u s t i c e s she witnessed condemned 

and then s u f f e r e d w i t h i n her own community and our 

nations and f a m i l y w i l l mourn that what could have 

been f o r a very long time knowing th a t members of her 

own group supposedly created to f i g h t i n j u s t i c e s such 

as these made a judgment they d i d not have the r i g h t 

to make, and sealed t h e i r f a t e when they decided she 

d i d not have the r i g h t to l i v e . 

I f my mother had l i v e d , John Graham, I would 

have spoken t h i s to you i n my Native American language 

so t h a t your s p i r i t w i l l hear and our grandmothers and 

grandfathers w i l l know what you have done. U n t i l you 

t e l l the t r u t h , you deserve what you get. Forgiveness 

w i l l only come wit h remorse and ownership of your 

a c t i o n s . 

This, John Graham, i s what you s t o l e from me. 

I have one more from my 13-year-old daughter. 

She s t a t e s , I know a v i c t i m impact statement i s 

supposed t o be about what you l o s t , but mine i s about 

what I never had. I never met my grandmother. I 

s t i l l don't know what she looks l i k e or even smells 

l i k e . I never even f e l t comfortable even saying her 

name u n t i l t h i s l a s t peer. 
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I a l s o never met anyone who had a f a m i l y 

member murdered. My grandmother i s what a l o t of 

people l o s t , but my grandmother i s what I never had. 

C h r i s t i n e . Annie Mae's granddaughter. 

Thank you, Your Honor. 

THE COURT: I have read those l e t t e r s . 

MR. JACKLEY: The st a t e would c a l l i t ' s l a s t 

witness, Debbie Maloney. 

DEBBIE MALONEY: My name i s Debra Jean 

Maloney. I am Annie Mae's youngest daughter. 

Your Honor, on behalf of the Mi'k Maq F i r s t 

Nation, I want t o give thanks f o r a l l o w i n g us t o come 

here today and speak. Today I am going t o be speaking 

to you from my heart. In Mi'k Maq t r a d i t i o n , when we 

speak from the heart i t means we speak the t r u t h . 

I a l s o want to give thanks, before I read my 

l e t t e r , f o r the Lakota people t h a t d i d support my mom, 

and d i d love my mom, and d i d t r e a t her r e s p e c t f u l l y . 

Thank you f o r a l l o w i n g us to be i n your t e r r i t o r y once 

again today. 

As I wrote out my statement, my 13-year-old 

daughter sat next t o me and asked what I was doing. 

She could see the p a i n i n my eyes. A f a m i l i a r look 

f o r me sin c e I s t a r t e d t h i s t r i a l process seven years 

ago. I t o l d her tha t I was w r i t i n g an.important 
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report t e l l i n g the judge about the p a i n that was 

caused by John Graham when he k i l l e d my mom. My 

daughter bowed her s a i d and s a i d s o f t l y , momma, can 

you t e l l them about the pain that I have knowing I 

w i l l never meet my grandmother, and she began to c r y . 

You see, I'd o f t e n t a l k e d so proudly of my 

mother that my c h i l d r e n a c t u a l l y f e e l that they know 

her. We c e l e b r a t e her b i r t h d a y . On her b i r t h d a y 

every year I make a cake. And we s i n g happy b i r t h d a y 

to my mother. And they do know her i n t h e i r hearts. 

I o f t e n wonder how much heartache we must 

endure, my f a m i l y and I. I didn't t h i n k i t was 

p o s s i b l e t h a t my heart could break so many times or 

that the p a i n w i t h i n me would continue as long as i t 

has. 

I was h e s i t a n t i n t e l l i n g the Court today how 

vulnerable I have f e l t over the years as I know Graham 

w i l l r e c e i v e a l i f e sentence, regardless. And I 

refuse t o a l l o w anyone's actions t o v i c t i m i z e me. 

However, today, w i t h the hopes of c r e a t i n g a 

sense of h e a l i n g and on behalf of my c h i l d r e n , my 

fa m i l y , f r i e n d s , and nation, I humbly submit the 

f o l l o w i n g . 

In a previous statement given at A r l o Looking 

Cloud's t r i a l , I spoke about the l o s s through the eyes 
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of a c h i l d . I spoke about the l o s s of childhood my 

s i s t e r had i n having to f i l l a v o i d f o r me as her 

younger s i s t e r . I spoke about the c u l t u r a l , 

t r a d i t i o n a l , and language l o s s the Mi'k Maq Nation and 

my s i s t e r and I experienced i n not having my mother as 

one of our leaders. A l l of t h a t i s s t i l l t r u e due t o 

the a c t i o n s of John Graham, as w e l l . 

However, today I w i l l be t a l k i n g about what 

has happened since the onset of these t r i a l s seven 

years ago. Less than two months ago I had the 

opportunity t o look at John Graham i n the eyes f o r the 

f i r s t time. I have t o admit I was t e r r i b l y anxious 

because of the commitment I bestowed on myself at a 

very young age. I vowed that some day, somehow, I 

would look i n t o the eyes of the person who k i l l e d my 

mother. 

I was nervous because I d i d n ' t know how I 

would react when I saw you f o r the f i r s t time. In my 

mind, I envisioned rage, due t o the emptiness of not 

having my mother there f o r a l l the times t h a t I needed 

her the most. And i f i t were not rage, i t was the 

deepest sadness th a t you can't p o s s i b l y imagine. I 

can't even f i n d the words to describe i t . 

I entered the courtroom on December 1, 2010, 

f e a r f u l of the r e a c t i o n I would have a f t e r w a i t i n g 35 
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years t o look at you. Shockingly, I found myself 

lo o k i n g at a s h e l l of a man. Someone who has never 

taken r e s p o n s i b i l i t y f o r t h e i r a c t i o n s . S u r p r i s i n g l y , 

I wasn't f i l l e d w i t h rage or f e a r or f e e l v u l n e r a b l e . 

Instead, I looked at you and I p i t i e d you — I p i t i e d 

you — because you appear empty to me; and you w i l l 

never know forgiveness. Because of your l a c k of 

a c c o u n t a b i l i t y , your f a m i l y w i l l never have peace. 

Your Honor, I don't want my p i t y and 

compassion f o r others t o be mistaken f o r forgiveness. 

I cannot f o r g i v e t h i s man because he does not deserve 

i t nor does he want i t . I have s u f f e r e d g r e a t l y a t 

the hands of t h i s man since my childhood, r i g h t 

through i n t o the court processes that s t a r t e d i n 2003. 

T h i r t y - f i v e years ago t h i s man s i l e n c e d my 

mother. And i n 2004, I was s i l e n c e d because of t h i s 

man as w e l l . P r i o r t o the t r i a l two months ago I have 

never spoken p u b l i c l y about my mother's death because 

e a r l y on i n the i n v e s t i g a t i o n i n 2004, Graham's l e g a l 

team i n BC p u b l i c a l l y announced they had concerns t h a t 

one of Annie Mae's daughters was a p o l i c e o f f i c e r and 

may be capable of i n f l u e n c i n g the case. 

So f o r n e a r l y seven years I have kept a l l my 

thoughts, a l l my f e e l i n g s and opinions, t o myself w i t h 

only my s p i r i t u a l l y as comfort. In t u r n , my s i s t e r , 
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Denise, has had t o face the p u b l i c on her own and dea l 

w i t h the d a i l y barrage of i n s u l t s , l i e s , h a l f t r u t h s , 

and misinformed supporters. 

For n e a r l y 35 years I, myself, have been p a r t 

of the j u s t i c e system i n Canada. My experience i n law 

enforcement had prepared me f o r the crime scene 

photographs and h o r r i f i c d e t a i l of the l a s t few hours 

of my mother's l i f e . I didn't f l i n c h when I saw my 

mother's decomposing body l a y i n g on the ground w i t h 

her blackened s k i n when they showed those p i c t u r e s on 

the w a l l . I was even able to get through hearing how 

she was bound and inte r r o g a t e d . And even when I heard 

of how you were a l l e g e d l y having sex w i t h my mom, I 

knew she was doing everything p o s s i b l e t o stay a l i v e . 

I knew she was f i g h t i n g hard every step of the way t o 

t r y and convince her murderers that she deserved t o 

l i v e ; t h a t she wasn't an informant. 

What I wasn't prepared t o hear was how, i n 

those l a s t few minutes, she suddenly stopped c r y i n g , 

stood d e f i a n t l y , and began to pray i n Mi'k Maq. On 

one hand i t broke my heart to know tha t she had 

f i n a l l y conceded. Yet i n my mind, I knew i n those 

l a s t few moments she became a w a r r i o r . 

B r i n g i n g my mother home was another d i f f i c u l t 

event f o r me. I was happy to re t u r n her t o our 
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community t o r e s t . But the images of her remains w i l l 

•stay w i t h me forever. 

While my mother was bu r i e d 35 years ago here 

i n South Dakota, without a c o f f i n the second time, the 

s o i l here preserved her very w e l l . I arranged f o r 

another examination of her remains when we returned 

back t o Nova S c o t i a and I was present when t h i s took 

place. 

Because of you I have h e l d my mother's s k u l l 

i n my hands. I have seen that b u l l e t hole i n her 

s k u l l because of your a c t i o n s . 

F i n a n c i a l l y , the costs of t h i s has a l s o had 

an impact on me. Travel costs, lawyer fees, w i t h 

l i m i t e d v i c t i m s e r v i c e s ' funds on both side s of the 

border. Often types I p a i d f o r t i c k e t s and meals and 

accommodations or us or fami l y f r i e n d s . 

On A p r i l 22, 2004, I obtained a loan t o have 

my mother's body returned back t o Nova S c o t i a . And 

despite the attempt t o stop us w i t h an i n j u n c t i o n , we 

were granted permission t o re t u r n home w i t h her. In 

the next e i g h t weeks I i n c u r r e d f i n a n c i a l costs t o 

conduct DNA a n a l y s i s and plan a f u n e r a l . This was 

followed by having t o h i r e a lawyer t o deal w i t h a 

second i n j u n c t i o n . This time i n Canada. P r o h i b i t i n g 

us from burying my mother, once again l e d by your 
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l e g a l team. 

I have to say t h i s l a s t event was l i k e one of 

the most devastating events f o r me. Eight weeks a f t e r 

I exhumed my mother's body from South Dakota, and 

planned, e x t e n s i v e l y , a t r a d i t i o n a l f u n e r a l , which 

would b r i n g i n f a m i l y and f r i e n d s from across North 

America, we received an i n j u n c t i o n p r o h i b i t i n g us from 

c a r r y i n g on w i t h the b a r r i e r on the day that we began 

our waking ceremony. Four days before the f u n e r a l . 

I f there was ever a time I f e l t most v i o l a t e d 

i t was t h i s time. I could not understand why your 

defense team would wait u n t i l the day we s t a r t e d our 

sacred ceremonies to place an i n j u n c t i o n on us when 

they c l e a r l y had ei g h t weeks. They had e i g h t weeks 

p r i o r , and knew the f u n e r a l date t o be Canada's 

N a t i o n a l A b o r i g i n a l day. 

Through h i r i n g a lawyer and working 

throughout the weekend, the i n j u n c t i o n was rescinded 

two hours p r i o r t o the f u n e r a l s t a r t time. What 

should have been four days of sacred ceremonies and 

c e l e b r a t i o n turned out t o be four days of desperation. 

Years of s i l e n c e around t h i s case i n i t i a l l y 

l e a d my f a m i l y t o b e l i e v e we didn't own the r i g h t t o 

l e a r n the t r u t h or circumstances surrounding our 

mother's death. This case began 35 years ago w i t h my 
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mother's s i s t e r , Mary L a f f e r t and Becky J u l i a n , 

attempting t o f i n d j u s t i c e . My s i s t e r and I began our 

journey pushing f o r j u s t i c e i n 1997 when a d i s t a n t 

r e l a t i v e named Robert Branscomb brought t o our 

a t t e n t i o n the three i n d i v i d u a l s r e sponsible f o r our 

mother's death. 

Branscomb was our c a t a l y s t which s t a r t e d a 

journey where many f r i e n d s of our mothers would be 

found along the way. And -while we r e c e n t l y l o s t 

Robert Branscomb, I am comforted t o know he knew of 

your c o n v i c t i o n p r i o r t o h i s passing. 

Bob Mandel, Rod Oswald, Marty J a c k l e y are a l l 

great prosecutors and have done a great job based on 

the dynamics of t h i s case. They c o n t i n u a l l y pushed 

through delays and obstacles and brought us t o a place 

th a t shown a l i g h t of t r u t h to who was res p o n s i b l e f o r 

my mother's death. 

I f e e l l i k e I have l o s t seven years of my 

l i f e l i k e they were s t o l e n from me. I know now I w i l l 

never be the same person p r i o r t o t h i s long drawn-out 

process. 

My two c h i l d r e n have been impacted by t h i s 

and i t has taken away years from them t h a t I ' l l never 

get back. The s t r a i n both p h y s i c a l l y and emotionally 

has been hard t o bear at times. 
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Whether the people i n v o l v e d i n my mother's 

death walk outside the w a l l s of p r i s o n or w i t h i n the 

confines of i t , they w i l l never be f r e e . 

What you have done w i l l f o l l o w you the r e s t 

of your l i f e . Through a c c o u n t a b i l i t y comes 

forgiveness, but not freedom. You spending the r e s t 

of your l i f e i n p r i s o n w i l l not change the l o s s that 

my f a m i l y or community f e e l . But i f you miss your 

c h i l d r e n and your grandchildren growing up, t h e i r 

b i r t h d a y s , t h e i r h o l i d a y s , c e l e b r a t i o n s , then maybe 

you w i l l know and you w i l l b e t t e r understand what you 

took from us. At the end of the day, you w i l l s t i l l 

be able t o ce l e b r a t e from your c e l l . And you w i l l 

s t i l l be able t o have your memories. That we w i l l 

never have because you have s t o l e n our memories. 

When a l l of t h i s s t a r t e d I wrote a poem. I 

wrote a poem t o you. Have you ever thought of me. 

Take a moment to r e f l e c t . Think of someone you r e a l l y 

love and need i n your l i f e . Someone who was there f o r 

you t o share a l l your triumphs, h o l d your hand when 

you have f a l l e n , was there f o r a l l the important 

events s m i l i n g proudly by your s i d e . You r e a l l y love 

t h i s person, don't you? But suddenly t h i s person i s 

gone. What would your l i f e be l i k e without them? Can 

you go on l i v i n g ? What kind of l i f e would i t be? I t 
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would never be the same. At l e a s t you would have your 

memories, memories t o ch e r i s h . You murdered my mother 

before we could make our memories. Have you ever 

thought of me? Do you ever t h i n k of how you changed 

my l i f e , l e t alone yours? Do you ever t h i n k of how my 

c h i l d r e n ' s l i f e has changed? You may have taken my 

mother's body, but i n turn you set her s p i r i t f r e e and 

i t l i v e s on i n many people i n c l u d i n g me. The t r u t h 

s h a l l set your own s p i r i t f r e e . Come f o r t h and be 

fo r g i v e n . 

Today, Your Honor, you w i l l hear today how 

t h i s man has been a good fat h e r , a good f r i e n d , a good 

partner or husband. For that, I'm gl a d your f a m i l y 

hasn't s u f f e r e d . I'm glad they haven't experienced 

the same p a i n that we have had f o r 35 years. But 

those good things that others recognize i n you, and 

they c h e r i s h i n you, does not change the f a c t t h a t you 

were responsible f o r my mother's death. 

I have had a l i f e sentence. My s i s t e r and I 

and our f a m i l y has had more than a l i f e sentence. 

And I want t o t e l l you one l a s t t h i n g , Your 

Honor. Despite a l l the pain and s u f f e r i n g we have 

endured through three-and-a-half decades, I am 

confident now more than ever t h a t my mother d i d not 

di e i n v a i n . Because of who she was as a Mi'k Maq 
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woman, the strength she c a r r i e d i n her body, mind, and 

sol e , the c o n v i c t i o n s she had i n exposing the t r u t h on 

i n j u s t i c e s done to Native American people, and the 

f o r e s i g h t she spoke of i n b r i n g i n g back our language, 

our c u l t u r e , and s p i r i t u a l i t y . For a l l of t h a t , we 

are a l l b e t t e r people. 

My mother's blood runs through my s i s t e r and 

I, and because of that, we are strong Mi'k Maq woman. 

The l o s s of our mother makes us love our c h i l d r e n 

f i e r c e l y and has made us formidable mothers, s i s t e r s , 

and f r i e n d s t o one another and those around us. 

Annie Mae Pic t o u Aquash stood f o r 

p r e s e r v a t i o n , p r e s e r v a t i o n of a na t i o n of people. She 

stood f o r a l l North American' Indians, f o r e q u a l i t y , 

f o r education, f o r the r i g h t of women, and f o r the 

t r u t h . 

Signoqua (phonetic). 

THE COURT: Thank you. 

I have read that l e t t e r , too, as before. 

MR. JACKLEY: Your Honor, I only have yet a 

b r i e f argument wi t h respect t o sentencing. I don't 

know i f the Court wants to hear i t now or wants t o 

hear the other witnesses? 

THE COURT: Argument — say again — i n 

support of what? 
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MR. JACKLEY: I j u s t have a b r i e f statement 

to make based p r i m a r i l y upon the statements e a r l i e r 

made regarding the Eighth Amendment. I don't — 

THE COURT: Well, I have already r u l e d on 

that . 

MR. JACKLEY: I j u s t want — would l i k e t o 

have a record i n reference t o the Eighth Amendment. 

THE COURT: I see no po i n t i n i t , but a l l 

r i g h t . 

The Supreme Court w i l l decide the i s s u e , not 

I, other than what I have s a i d . 

MR. JACKLEY: Okay. 

THE COURT: Feel f r e e . 

MR. JACKTiEY: In the Brim d e c i s i o n , there i s 

a reference t o the United States Supreme Court case of 

Board of Pardons v. A l l e n 482 US 369, wherein i t 

s t a t e s , quote, an inmate has no c o n s t i t u t i o n a l r i g h t 

t o p a r o l e , end quote. And indeed when you look at a 

case of t h i s nature, while I, as a prosecutor, cannot 

express as w e l l as the v i c t i m impact statements t h a t 

we have heard, would i n d i c a t e that t h i s case i s one of 

the most severe cases of c a l l o u s d i s r e g a r d f o r human 

l i f e t h a t I have seen. I t began w i t h the t y i n g up of 

a v i c t i m , p l a c i n g her i n the trunk area of a Ford 

Pin t o , b r i n g i n g her t o Rapid C i t y , South Dakota, t o be 
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f u r t h e r h e l d t o be int e r r o g a t e d , and then u l t i m a t e l y 

to be shot execution s t y l e . 

I t i s based upon those reasons t h a t the State 

of South Dakota r e s p e c t f u l l y requests t h a t John Graham 

be sentenced to mandatory l i f e without p a r o l e . 

THE COURT: Do I have any op t i o n other than 

that? 

MR. JACKLEY: I t ' s the s t a t e ' s p o s i t i o n t h a t 

you do not. 

THE COURT: Mr. Murphy? 

MR. MURPHY: Your Honor, the s t a t e has argued 

now twice t h a t parole i s a p r i v i l e g e , not a r i g h t . 

That may be unless the l e g i s l a t u r e speaks t o the 

i s s u e . 

We've c i t e d 24-15-3, which was i n e f f e c t i n 

1975 which uses the language s h a l l ; t h a t inmates s h a l l 

be given a parole date. So we b e l i e v e t h a t i n regard 

t o the E i g h t h Amendment c l a i m as w e l l as the s t a t u t o r y 

claim, our l e g i s l a t u r e spoke. And i n 1975 they s a i d 

t h a t p arole i n each instance was a r i g h t , not a 

p r i v i l e g e . Whether you are a c t u a l l y paroled may be a 

p r i v i l e g e , but whether you are given a parole date or 

made par o l e e l i g i b l e was a r i g h t . 

THE COURT: I thought we were addressing the 

Eighth Amendment. 
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The Supreme Court — the U.S Supreme Court 

has r u l e d on a number of occasions t h a t l i f e sentences 

i n and of themselves without a p o s s i b i l i t y of parole 

i n some cases or categories of people are 

u n c o n s t i t u t i o n a l . The cases c i t e d aren't p a r t i c u l a r l y 

on p o i n t of t h a t , but I have read those d e c i s i o n s . 

And i n c l a s s e s I have taught, I have discussed them 

wit h students. I am w e l l aware of those d e c i s i o n s . 

I b e l i e v e the issue — none of them have 

addressed t h i s posture squarely on and I leave that t o 

the Supreme Court, the State of South Dakota, and the 

United States Supreme Court should i t go t h a t f a r . 

But I don't b e l i e v e t h a t i t i s my p o s i t i o n 

nor p r e r o g a t i v e under the circumstances t o design 

circumstances not yet addressed; and the r e s u l t of 

those addressing those by higher courts i s beyond me. 

And a t t h i s p o i n t the motion i s , again, i n 

case there was doubt about i t , denied. 

Mr. Murphy, anything f u r t h e r ? 

MR. MURPHY: I have one witness, my c l i e n t ' s 

brother, Harold Johnson, would l i k e t o address the 

Court and then my c l i e n t ' s statement. 

THE COURT: Please come forward, s i r . 

I f you would take the witness stand, as w e l l , 

s i r . 
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Thank you. 

MR. MURPHY: Mr. Johnson, you can go ahead 

and address the Court as to your thoughts about your 

brother and the sentence that should be imposed. 

MR. JOHNSON: Okay. 

John has a huge f a m i l y i n the Yukon. And we 

a l l know you are innocent, John. L i k e a l l the 

grandchildren, we t e l l them what kind of i n j u s t i c e i s 

going on here a l l the time. 

Mom — our mother died knowing t h i s i n j u s t i c e 

and t h i s was — she c a r r i e d to the grave, you know, 

the f i g h t f o r t r u t h t h a t we've been going through 

since the 80s. L i k e there i s only about 30,000 people 

i n the Yukon. So everybody'knows each other 

i n d i r e c t l y or d i r e c t l y . And everybody t h a t ' s been — 

that I have been i n contact w i t h and has been i n 

contact w i t h me over the few years, you know, no one 

can b e l i e v e t h i s i s r e a l l y going on. You know, how 

could t h i s be happening. 

Because l i k e — you know, wherever you've 

l i v e d throughout your l i f e , your home has always 

been — has became l i k e a f r i e n d s h i p center, a d r o p - i n 

center f o r a l l walks of l i f e t hat have come through 

your doors, and you are l i k e a counselor. People, 

l i k e , look up t o you. 
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And we never — no one i s ever going t o stop 

praying f o r God's t r u t h . That's a l l we have ever 

asked f o r i s God's t r u t h . And I don't r e a l l y have too 

much t o say other than, you know, we're not going t o 

stop going a f t e r God's t r u t h . 

And l i k e the o l d people are phoning me today, 

and you know, they are saying, you know, maybe towards 

the end, the righteous w i l l be prosecuted. Maybe t h i s 

i s what's going on. But we're not going t o gi v e up 

and we're not going t o ever stop b e l i e v i n g i n the 

t r u t h . And tha t ' s r e a l l y about a l l I have. 

MR. MURPHY: A l l r i g h t . 

Thank you. 

THE COURT: Thank you, s i r . 

MR. MURPHY: We have no other witnesses t o 

present, Your Honor. 

You've gotten the 20 some l e t t e r s ? 

THE COURT: I have. I have read them. 

MR. MURPHY: A l l r i g h t . 

THE COURT: Anything f u r t h e r ? 

MR. MURPHY: Your Honor, I don't know i f you 

want t o take comments from counsel at t h i s p o i n t . My 

c l i e n t w i l l make a statement as w e l l . 

What order would you l i k e t o go i n ? 

THE COURT: I f comments are t o be made, 
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Mr. Graham's would be of i n t e r e s t . 

Counsel can speak, but I don't see t h a t I 

have any options. The sentence i s preordained a t t h i s 

p o i n t , but you are welcome. I don't want to cut 

anybody o f f . 

MR. MURPHY: I understand the sentence i s 

preordained, but you have received 20 l e t t e r s from 

people who have known him since he was born through 

the present. And you.heard the testimony of the 

witnesses who knew John back i n the 1970s. Without 

exception everybody who has had contact w i t h t h i s man 

over the l a s t 55 years has pointed him out t o be a 

gentle, kind, and decent man. 

He has no c r i m i n a l ? r e c o r d t o speak of, 

c e r t a i n l y nothing i n v o l v i n g v i o l e n c e . So we j u s t 

wanted the Court and the people present t o recognize 

th a t t h i s i s a man who has been widely regarded i n h i s 

community as a leader and advocate of h i s people. 

THE COURT: I b e l i e v e that I have a p r e t t y 

good grasp on the l o s s s u f f e r e d by Anna Mae's f a m i l y 

and f r i e n d s over time. 

I t h i n k I a l s o have a p r e t t y good f e e l i n g f o r 

the l i f e t h a t Mr. Graham has l e d f o r a long number of 

years. And he has made f r i e n d s and supported people 

and done, through the course of time, many good 
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th i n g s . 

None of t h a t changes what happened 35 years 

ago. Understanding the circumstances of those times 

and events puts a context t o what happened f o r 

everybody involved, but i t doesn't change what 

happened f o r anybody. 

There i s no way t o erase the p a i n of Anna 

Mae's f a m i l y and f r i e n d s . There i s no way t h a t Anna 

Mae comes back to l i f e . And there i s nothing — I 

t h i n k at t h i s p o i n t there i s nothing that can be done 

about any of t h a t . 

I would hear from Mr. Graham i f you wish t o 

speak, s i r . 

THE DEFENDANT: I would j u s t l i k e t o say 

that — t o the people here i n t h i s court and t o the 

fami l y , t h a t the t r u t h hasn't come out here. You 

know, I'd l i k e t o t e l l your f a m i l y t h a t Anna Mae was 

never kidnapped; she was never ever t i e d up, never i n 

my presence. She was not murdered i n my presence. 

And t h a t ' s what I know f o r sure. That j u s t d i d not 

happen. 

And when we got people t h a t can come i n here 

and take the stand and every one of them j u s t about 

admitted t h a t they are l y i n g . They are h o l d i n g back 

t r u t h s , t e l l i n g h a l f t r u t h s , they are not saying the 
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whole s t o r y , and you haven't heard the whole s t o r y . I 

didn't mean years of being s i l e n t . I stayed s i l e n t 

because i t seemed l i k e everything I say and everything 

I do, I am j u s t l y i n g . Nothing I say i s the t r u t h . 

I knew Anna Mae. I never ever denied r i d i n g 

w i t h her from Denver to here t o Pine Ridge where we 

dropped her at a safe house where she was safe and 

w e l l . And she came out and t o l d me she was safe 

there. I was f r e e to go. That was the l a s t time I 

seen her. 

At no time ever was she kidnapped, t i e d up i n 

any way, shape, or form. And what's been going on, 

l i k e 35 years of rumors, innuendoes, s p e c u l a t i o n , 

t h a t ' s about a l l i t was and a l l i t i s . And people 

t a k i n g the stand one a f t e r the other, l i k e I s a i d , 

admitting t h a t they were l y i n g , d i d n ' t ever t e l l the 

t r u t h , and then they could s i t here and watch t h i s 

c a r r y on. 

You are going t o do what you are going t o do. 

You are going t o b e l i e v e what you are going t o 

b e l i e v e . I d i d not k i l l Anna Mae and I d i d not ever 

kidnap her, and t h at's j u s t the way i t i s . And I've 

never ever been given orders from anybody or taken 

orders from anybody to ever do t h i s t o her. I would 

never do t h a t . 
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THE COURT: Having been s a i d , I have a 

v e r d i c t entered by a j u r y a f t e r a f a i r l y lengthy, 

complex t r i a l . And i t i s my duty at t h i s p o i n t t o 

impose a sentence unless there i s some reason I should 

not do so at t h i s time. 

MR. MURPHY: There i s not. 

THE COURT: Mr. Graham, as you are w e l l 

aware, I have no option whatsoever under the law and 

the r u l i n g t h a t I have made but t o sentence you t o 

l i f e i n the South Dakota P e n i t e n t i a r y without .parole. 

You have 30 days i n which you may appeal t h i s 

sentence from and a f t e r my s i g n i n g and f i l i n g of the 

judgment. 

Need I do anything e l s e , gentlemen? 

MR. JACKLEY: Your Honor, none other than we 

would request the Grand Jury costs and the c o s t s t h a t 

have been submitted to be pa r t of the judgment. 

MR. MURPHY: We ask that those be hardshipped 

i n l i g h t of the f a c t my c l i e n t has been i n custody f o r 

three years and w i l l remain so there i s no r e a l i s t i c 

way those w i l l ever be pai d . So we ask t h a t they be 

hardshipped or l i e n e d . 

THE COURT: I don't know how I can run a 

l i e n . I w i l l i n clude them i n the judgment. They 

c e r t a i n l y are hardship c o s t s . Although they are 
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hardship c o s t s , I don't t h i n k you can l i e n them. I 

th i n k they have been incurred. The judgment should 

r e f l e c t t h a t . 

Thank you. 

MR. JACKLEY: Has the Court r u l e d j u s t f o r 

purposes of the judgment on the time served aspect 

that came up i n i t i a l l y on the e x t r a d i t i o n ? 

I t would be the stat e ' s p o s i t i o n on the 220 

days t h a t he's not e n t i t l e d to that because i t ' s on 

the premise of an e x t r a d i t i o n . 

THE COURT: This becomes rel e v a n t i f and when 

the p a r o l e issue i s addressed and overturned. 

I t has been my p r a c t i c e over the years t o 

all o w c r e d i t f o r a l l time served except t h a t i n 

r e s i s t i n g e x t r a d i t i o n . But once e x t r a d i t i o n i s 

granted, the time served from that p o i n t forward i s 

c r e d i t e d . Once the d e c i s i o n on e x t r a d i t i o n has been 

made. 

Any f u r t h e r questions or issues? 

MR. MURPHY: No, Your Honor. 

MR. JACKLEY: No, Your Honor. 

THE COURT: I f not, we are i n recess. 

Thank you. 

(Whereupon, the proceedings i n t h i s matter 
were then concluded.) 
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