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1 * * A P P E A R A N C E S * * 

2 

3 

4 

5 

MR. MARTY JACKLEY 
Attorney General 
MR. ROD OSWALD 
A s s i s t a n t Attorney General 
MR. ROBERT MANDEL 
A s s i s t a n t U.S. Attorney 
Representing the State of South Dakota 

6 
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MR. JOHN MURPHY 
Attorney at Law 
Representing John Graham 

8 

9 

10 

11 * * I N D E 

12 WITNESS(ES): DIRECT CROSS REDIRECT RECROSS 

13 GARRY PETERSON 4 10 21 22 

14 GARRY PETERSON 41 53 66 

15 ANGIE BEGAY JANIS 68 75 101 103 

16 TROY LYNN YELLOW WOOD 105 138 187,195 192,195 
17 EVAN HODGE 197 

18 ROBERT RITER 203 214 227 228 

19- GEORGE PALFY 230 248 262 
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1 EXHIBITS: OFFERED/ADMITTED 

2 9 - Peterson V i t a e 

3 10 - Peterson Report 

4 11 - Brown Report 

5 11A- Orchid Cellmark Report 

6 11B- FBI Report 

7 12 - Photo 51/52 

8 13 - X-ray 48/48 

9 14 - X-ray 48/48 

10 15 - Hodge B a l l i s t i c s Report 201/201 

11 18 - Photo 137/137 

12 22 - Photo 131/131 

13 48 - L e t t e r 208/208 

14 103- December Weather Chart 

15 104- January Weather Chart 

16 105- February Weather Chart 105/106 

17 107- Chart 105/106 
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23 

24 

25 
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1 * * P R O C E E D I N G S * * 

2 (Whereupon, the f o l l o w i n g proceedings were 

3 then had i n open court and out of the presence of the 

4 jury.) 

5 THE COURT: We ready? 

6 THE COURT REPORTER: 

7 Mr. Jackley? 

8 THE COURT: Wait a minute. 

9 GARRY PETERSON, 

10 c a l l e d as a witness herein, having been duly sworn, 

11 under oath t e s t i f i e d as f o l l o w s : 

12 THE COURT: Go ahead. 

13 DIRECT EXAMINATION 

14 BY MR. JACKLEY: 

15 Q. Could you please s t a t e your name f o r the 

16 record? 

17 A. Garry, G-A-R-R-Y, Peterson, P-E-T-E-R-S-O-N. 

18 Q. Dr. Peterson, what i s your profession? 

19 A. I'm a r e t i r e d p h y s i c i a n , but I'm a p h y s i c i a n . 

20 Q. Could you take j u s t a moment and di s c u s s w i t h 
21 me your educational background? 
22 A. I attended c o l l e g e at Hamline U n i v e r s i t y i n 

23 St. Paul and a t the U n i v e r s i t y of Minnesota. And then 

24 went t o medical school at the U n i v e r s i t y of Minnesota 

25 Medical School i n Minneapolis. 
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Following that I had a year of r o t a t i n g 

i n t e r n s h i p a t St. Paul Ramsey H o s p i t a l which was the 

ci t y / c o u n t y h o s p i t a l i n St. Paul. And then undertook 

a f i v e - y e a r t r a i n i n g p e r i o d i n pathology. The f i r s t 

three years were i n c l i n i c a l pathology and anatomic 

pathology a t St. Paul Ramsey H o s p i t a l i n St. Paul. My-

fo u r t h year was i n f o r e n s i c pathology at the Hennepin 

County Medical Examiner's O f f i c e . And my l a s t year 

was i n c l i n i c a l pathology and anatomic pathology at 

Hennepin Medical Center i n Minneapolis. 

THE COURT: Mr. Jackley, I am not — f o r the 

purposes of t h i s p r e t r i a l hearing I am not d i s p u t i n g 

q u a l i f i c a t i o n s so i f you want t o get r i g h t t o the 

substance. 

MR. JACKLEY: Including the sexual a s s a u l t 

review? 

THE COURT: I f you want to l a y foundation 

s p e c i f i c t o th a t , but we don't need t o go through the 

whole educational background. 

Q. (BY MR. JACKLEY) Okay. 

Doctor, d i d you conduct the autopsy of an 

Annie Mae Aquash March 11, 1976? 

A. I conducted a second autopsy. 

Q. Okay. 

There had been a previous autopsy done by 
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Dr. Brown? 

A. Yes. 

Q. Have you had an opportunity t o review 

Dr. Brown's autopsy report? 

A. I have. I haven't memorized i t , but I have 

looked at i t . 

Q. I am going to place i n f r o n t of you t o review 

f o r purposes of t h i s questioning what w i l l be State's 

Proposed E x h i b i t 11, which i s Dr. Brown's rep o r t . 

Please r e f e r t o i t i f you need t o , Doctor. 

A. Yes. 

Q. On the l a s t page of the report there i s a 

reference t o a c i d phosphatase. 

What i s a c i d phosphatase? 

A. A c i d phosphatase i s an enzyme t h a t i s found 

i n very high concentration i n male s e c r e t i o n s and male 

seminal f l u i d . Seminal f l u i d being the f l u i d i n which 

the sperm c e l l s , the reproductive c e l l s , are v 

suspended. 

And a c i d phosphatase a t the time t h i s t e s t i n g 

was done was used e x t e n s i v e l y — 

THE COURT: Let's go question by question. 

The question there was, what i s i t . 

THE WITNESS: I'm sorry. 

Q. (BY MR. JACKLEY) Back i n 1975, i n March of 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1975, February/March of 1975, what was a c i d 

phosphatase used t o i n d i c a t e ? 

A. Was i t 1976? 

Q. 1976. 

A. I t was a marker f o r seminal f l u i d , f o r male 

se c r e t i o n s . I t ' s produced i n the pr o s t a t e gland and 

was used as a marker f o r recent sexual i n t e r c o u r s e . 

Q. With respect t o Dr. Brown's reference t o a c i d 

phosphatase, the v a g i n a l contents were s t r o n g l y 

p o s i t i v e f o r a c i d phosphatase. 

During your examination, d i d you f i n d 

anything i n c o n s i s t e n t w i t h Dr. Brown's f i n d i n g ? 

A. No. 

Q. Doctor, I am going t o ask you a yes or no 

question. 

Do you have an opinion t o a reasonable degree 

of medical c e r t a i n t y regarding Dr. Brown's a c i d 

phosphatase f i n d i n g ? 

A. Well, I guess I have an opin i o n , yes. 

THE COURT: I don't understand the question. 

You are asking him to give an opinion as t o whether 

the f i n d i n g i s w e l l made or pr o p e r l y made or not made? 

MR. JACKLEY: Let me — I t r i e d t o short cut 

i t and I shouldn't have. 

Let me go deeper. 
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Q. (BY MR. JACKLEY) Doctor, on the l a s t 

paragraph of Dr. Brown's report, Dr. Brown i n d i c a t e s 

the strong a c i d phosphatase of the v a g i n a l contents 

would i n d i c a t e recent sexual i n t e r c o u r s e . 

Do you see that? 

A. I do: 

Q. For purposes of t h i s question I want you t o 

consider t h a t t o be Dr. Brown's f i n d i n g . 

Based on that f i n d i n g w i t h a yes or no 

question, do you have an opinion t o a reasonable 

degree of medical c e r t a i n t y regarding Dr. Brown's a c i d 

phosphatase f i n d i n g ? 

A. I have an opinion. 

Q. What i s tha t opinion? 

A. I disagree with i t . 

Q. Why do you disagree w i t h i t ? 

A. The way he's worded i t , i t i n d i c a t e s t h a t i t 

indeed i s i n d i c a t i v e . I t h i n k i t could be but i t ' s 

ambiguous. I t may or may not be i n d i c a t i v e of recent 

sexual i n t e r c o u r s e . 

Q. Would i t be con s i s t e n t w i t h i n t e r c o u r s e ? 

A. I t could be, yes. 

Q. Would i t be co n s i s t e n t , but not conclusive? 

A. Yes. 

Q. Doctor, have you had an opportunity t o review 
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a report dated September 26, 2008, to attorney John 

Murphy? 

A. I have. I saw i t f o r the f i r s t time t h i s 

morning. 

Q. I w i l l represent to you i n the report there 

i s an i n d i c a t i o n , quote, presumptive t e s t i n g f o r semen 

was p o s i t i v e on the panties. 

Do you see that? 

A. Yes. 

Q. Would that s i m i l a r l y be co n s i s t e n t w i t h 

intercourse? 

A. Yes, i t would. 

MR. JACKLEY: No f u r t h e r questions. 

MR. MURPHY: May I? 

THE COURT: Yes. 

MR. MURPHY: F i r s t , l o o k i n g a t the Orchid 

Cellmark report that's before you, we haven't 

i d e n t i f i e d t h a t . 

Do you have a proposed e x h i b i t number? We 

l e f t o f f at 11. 

MR. JACKLEY: I am going t o get i n tr o u b l e 

w i t h Tina. 

MR. MURPHY: That's f i n e . 

MR. JACKLEY: John, give me j u s t a second. 

Could we c a l l i t 11A since Brown i s 11 j u s t t o keep 
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t r a c k of i t . 

MR. MURPHY: That's f i n e . 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Looking at proposed E x h i b i t 11A, you were 

j u s t asked about the presumptive f i n d i n g of semen. 

Would you mind reading the l i n e d i r e c t l y 

below that? 

A. Spermatozoa were not i d e n t i f i e d on the 

pa n t i e s . 

Q. So they made a presumptive f i n d i n g of semen 

and then t e s t e d f o r the a c t u a l presence of spermatozoa 

and could not f i n d any; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. So that would i n d i c a t e that there was an 

absence of sperm upon f u r t h e r t e s t i n g ? 

A. That's what I would i n t e r p r e t , yes. 

Q. Okay. 

So whatever conclusion you might have drawn 

from the sentence that Mr. Jackley pointed t o you — 

pointed out t o you, the next sentence negates t h a t , 

c o r r e c t ? 

A. I t doesn't. I t j u s t f u r t h e r — 

Q. I t ' s a f u r t h e r f i n d i n g ? 

A. I t ' s a f u r t h e r f i n d i n g . 
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Q. And i n f a c t a f i n d i n g of a negative? 

A. The two are two independent things so not 

f i n d i n g one doesn't negate the other. 

Q. Okay. 

So — a l l r i g h t . Let's t a l k about a c i d 

phosphatase. A c i d phosphatase i s an enzyme tha t i s 

not unique t o the prostate, correct? 

A. That's c o r r e c t . 

Q. I t i s found i n a l l l i v i n g c e l l s ? 

A. I am not sure of that, but i t ' s found i n many 

of the body t i s s u e s . I'm not sure i f i t ' s a b s o l u t e l y 

u n i v e r s a l but i t ' s found i n many places. 

Q. And i t ' s found i n greater concentrations as 

c e l l s s t a r t decomposing? 

A. Yes, i t i s . 

Q. And i t i s a — an enzyme that i s present i n 

v a g i n a l f l u i d s , c o r r e c t ? 

A. I t can be a f t e r decomposition has begun, 

p a r t i c u l a r l y . There can be traces of i t i n the 

vagina, but the l e v e l w i l l r i s e a f t e r death as 

decomposition and d e t e r i o r a t i o n and c e l l breakdown 

take p l a c e . 

Q. So i n t h i s case you have examined the body 

connect? 

A. I d i d , yes. 
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Q. You found i t i n an advanced stage of 

decomposition? 

A. Yes. 

Q. So i t would be n a t u r a l f o r there t o be 

elevated l e v e l s of a c i d phosphatase i n the vagina, 

c o r r e c t ? 

A. Yes. 

Q. Would you agree or disagree w i t h t h i s 

statement. I t , a c i d phosphatase, i s not unique t o the 

pro s t a t e and can be found i n other b i o l o g i c a l f l u i d s 

i n c l u d i n g v a g i n a l secretions? 

A. I would agree w i t h t h a t . 

Q. Agree or disagree w i t h t h i s sentence. I t i s 

the r e f o r e considered a presumptive chemical t e s t f o r 

the presence of semen, and semen must be confirmed by 

other means such as sperm d e t e c t i o n or PSA? 

A. I guess — yeah, I'd agree w i t h t h a t . 

Q. Agree or disagree w i t h t h i s . The use of a c i d 

phosphatase as a marker f o r semen i s compromised 

because the vagina i s a l s o a source of v a g i n a l a c i d 

phosphatase? 

A. I'd l i k e t o c l a r i f y whether i t ' s i n a l i v i n g 

p a t i e n t or i n a postmortem s i t u a t i o n . 

Q. Postmortem. 

A. Then I would agree w i t h the statement. 
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Q. You would agree w i t h that? 

A. Yes. 

Q. Agree or disagree with t h i s . Since seminal 

and a c i d phosphatase cannot d i s c r i m i n a t e , the only 

approach to d i f f e r e n t i a t i n g semen i n v a g i n a l 

s e c r e t i o n s i s by q u a n t i t a t i v e a n a l y s i s such as PSA or 

the microscopic i n s p e c t i o n f o r sperm? 

MR. JACKLEY: Objection. Compound and 

confusing question. 

MR. MURPHY: I would ask i f the doctor found 

that confusing. 

THE COURT: Overruled. 

A. I don't t h i n k those are the only e x c l u s i v e 

ways of confirming i t , but I would agree b a s i c a l l y 

w i t h t h a t statement that they can be proven t h a t way. 

Q. (BY MR. MURPHY) You'd agree t h a t before you 

can render a conclusion t o a reasonable degree of 

medical c e r t a i n t y , you would need some type of 

q u a n t i t a t i v e a n a l y s i s or other microscopic 

examination, c o r r e c t ? 

A. Yes. I would — f i n d i n g sperm c e l l s , f o r 

instance, would s e t t l e the question. 

Q. And i n regard t o Dr. Brown's autopsy, he 

makes no q u a n t i f i c a t i o n — he does not render any 

r e s u l t as to how much a c i d phosphatase was found, 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c o r r e c t ? 

A. That's r i g h t . He j u s t gives no numerical — 

Q. He doesn't even s t a t e what methodology he 

used t o t e s t i t ? 

A. No. 

Q. I t doesn't give you an idea of what 

la b o r a t o r y instruments he used, whether they were 

c a l i b r a t e d or any other information that would give us 

an i s s u e as t o whether he performed the t e s t 

c o r r e c t l y ? 

A. I f I can go a l i t t l e f u r t h e r , there were a 

number of d i f f e r e n t methodologies. Some had more 

s p e c i f i c i t y . I don't know what method he used. 

Q. Because he doesn't t e l l us? 

A. Because he doesn't t e l l us. 

Q. So we don't know i f he used one of the more 

accurate t e s t s or the l e s s accurate t e s t s ? 

A. S p e c i f i c — s p e c i f i c f o r what was thought t o 

be male s e c r e t i o n s . But again, that's a complicated 

question, too, but we don't know what h i s methodology 

was. 

Q. So you have no way of going back and saying I 

t h i n k h i s methodology at l e a s t was proper? 

A. W e l l , I don't disagree t h a t he d i d a t e s t and 

got t h a t r e s u l t , but I don't know what the t e s t method 
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was. 

Q. How do you know he d i d a t e s t and got a 

r e s u l t other than what he s a i d i n here? 

A. I don't. 

Q. On p r i o r occasions you've t e s t i f i e d t h a t you 

were shocked at the f a c t that t h i s p a t h o l o g i s t missed 

a b u l l e t i n Ms. Aquash's head, c o r r e c t ? 

A. That's r i g h t . 

Q. And that c e r t a i n l y gives you cause f o r 

concern i n the l e v e l of p r o f e s s i o n a l i s m i n h i s 

autopsy, protect? 

A. Yes. 

Q. And you found that he had claimed t o have 

removed and weighed c e r t a i n organs but you found t h a t 

not t o be accurate when you d i d your autopsy? 

A. Yes. 

Q. So he e s s e n t i a l l y l i e d or misstated f a c t s i n 

h i s autopsy report? 

A. He d i d . 

Q. So i t ' s hard f o r you t o s i t here and say, 

w e l l , he missed a b u l l e t , he misstated f a c t s about 

weighing organs, but I t h i n k he probably d i d a bang-up 

job on that a c i d phosphatase t e s t ? 

A. I am not saying t h a t . 

Q. Okay. 
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You can't say t o a reasonable degree of 

medical c e r t a i n t y that he d i d the t e s t the r i g h t way 

or t h a t the t e s t r e s u l t e d — or produced the r e s u l t s 

he claims they did? 

A. No. 

Q. You can't say that? 

A. No. 

Q. Because you don't have any information? 

A. Yes. 

Q. And i n regard t o your own autopsy, you didn't 

t e s t f o r a c i d phosphatase? 

A. I don't remember i f I d i d or not. 

Q. And i t would — 

A. Well, I sent a l l my reports t o others and I 

can't f i n d o r i g i n a l copies, and there may have been 

supplementary m a t e r i a l t h a t I j u s t don't have 

a v a i l a b l e and I j u s t don't remember i f I d i d or not. 

Q. Would i t be f a i r t o say t h a t i f you had done 

a c i d phosphatase t e s t i n g and i t produced a r e s u l t t h a t 

was s i g n i f i c a n t , i n d i c a t i n g recent sexual a c t i v i t y or 

something l i k e t h a t that you would have put i t i n your 

report? 

A. W e l l , I don't know i f I have the f u l l r eport 

and I t h i n k even when I d i d the report, I knew about 

the ambiguity of the r e s u l t i n — a f t e r decomposition 
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had taken place, so I might not have. 

Q. You might not have even done the t e s t ? 

A. No. 

Q. At l e a s t we have no information today and the 

j u r y i s not going t o be presented w i t h information 

from you t h a t you d i d an a c i d phosphatase t e s t and i t 

r e s u l t e d i n — 

A. Right. 

And I don't remember i t . 

Q. Okay. 

So the j u r y i s not going t o hear that? 

A. No. 

Q. What d i d you f i n d was the — 

Ms. Aquash's vagina g e n i t a l i a were normal? 

A. Yes. 

Q. And t h a t i s c o n s i s t e n t w i t h Dr. Brown's 

f i n d i n g t h a t there wasn't any trauma or evidence of 

i n j u r y t o the vagina? 

A. I t i s , yes. 

Q. Okay. 

MR. MURPHY: Marty, I am going t o reach 

across you. I f you wouldn't mind handing t h i s t o 

Dr. Peterson. 

Q. (BY MR. MURPHY) I am going t o show you 

what's — what I w i l l r e f e r t o as 11B. I t ' s an FBI 
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1 report. 

2 Have you ever seen t h a t before? 

3 A. I don't know i f I have or not. I don't 

4 remember i t . 

5 Q. Okay. 

6 I f you wouldn't mind j u s t b r i e f l y l o o k i n g 

7 through t h a t . 

8 Have you had enough time? 

9 A. Yes. 

10 Q. That's — would you mind s t a t i n g the date of 

11 that report? 

12 A. A p r i l 16, 1976. 

13 Q. And i t ' s a t e s t from the FBI laboratory? 

14 A. Yes. 

15 Q. And there were e i g h t items of c l o t h i n g , Ql 

16 through Q8, sent f o r semen t e s t i n g ? 

17 A. Yes. 

18 Q. I n c l u d i n g the underwear? 

19 A. Yes. 

20 Q. And no semen was detected? 
21 A. Yes. None was. 
22 Q. None was detected? 

23 A. None was detected. 

24 Q. Okay. 

25 So a t t h i s juncture you've got an FBI report 
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w i t h i n c l o s e p r o x i m i t y by date t o when the i n c i d e n t 

occurred and you have no independent t e s t i n g on a c i d 

phosphatase of your own to t e s t i f y to? 

A. Right. 

Q. And a l l we've got i s W.O. Brown's statement 

that there was strong a c i d phosphatase but no 

q u a n t i f i c a t i o n , no methodology, or any other 

i n d i c a t i o n s of how he a r r i v e d at that r e s u l t . 

You can't go before t h i s j u r y and say t o a 

reasonable degree of medical c e r t a i n t y t h a t you can 

conclude t h a t sexual a c t i v i t y occurred, can you? 

A. No. 

I t h i n k my e a r l i e r statement was i t was 

con s i s t e n t with, but I can't say that i t i s 

conclusive, that's c o r r e c t . 

Q. Consistent with, but, i n f a c t , the l i o n s 

share of the evidence would seem t o m i t i g a t e against 

t h a t f i n d i n g ? 

A. I t ' s j u s t — i t ' s ambiguous. I t doesn't 

answer the question. The information doesn't answer 

the question. 

Q. The information doesn't answer the question. 

MR. MURPHY: That's a l l I have. 

Thank you. 

We'll have t o mark these e x h i b i t s and get 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

them — 

MR. JACKLEY: Do you want t o c a l l i t 11B? 

MR. MURPHY: Let's do that one as 11B. 

I don't know i f i t was announced, Your Honor, 

we're outside the presence of the j u r y but we have the 

press i n the room. 

Did you go through t h a t at the beginning? 

THE COURT: As to what? 

MR. MURPHY: That we're outside the presence 

of the j u r y . 

THE COURT: I didn't but we c l e a r l y are 

outside the presence of the j u r y and we're here t o 

resolve a question as to whether or not I'm going t o 

allow c e r t a i n evidence and opinions r e l a t e d t o t h a t 

evidence — to that evidence t o be presented t o the 

j u r y . That i s a standard, ordinary, every day 

procedural d e c i s i o n as to many items made i n the 

course of a t r i a l . 

Fundamentally, my d e c i s i o n has t o be based on 

whether evidence makes an event more or l e s s l i k e l y t o 

have occurred. I f i t does n e i t h e r , then i t i s not 

relevant t o the case because we are t r y i n g t o decide 

contested issues and only evidence t h a t says, yay, 

i t ' s more l i k e l y or l e s s l i k e l y t o be, would be 

relevant t o the d e c i s i o n . An opinion t h a t says could 
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be, could not be, i s not relevant. And th a t ' s the 

d e c i s i o n I have to make here. 

Counsel agreed w i t h that? 

MR. MURPHY: That's a f a i r statement. 

MR. JACKLEY: Yes. 

THE COURT: That statement i s o f f e r e d f o r the 

explanation of the pre'ss as to why we are here and 

what I am doing, and I have t o make a d e c i s i o n t o that 

end. 

Mr. Jackley? 

MR. JACKLEY: Thank you, Your Honor. / 

REDIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Doctor, i s a c i d phosphatase used as a 

presumptive t e s t f o r sexual intercourse? ' 

A. Yes. 

Q. From your review of Dr. Brown's report, d i d 

he make a f i n d i n g w i t h respect to the existence of 

phosphatase? 

A. He d i d . 

Q. What was h i s f i n d i n g ? 

A. He s a i d t h a t i t was s t r o n g l y p o s i t i v e f o r 

a c i d phosphatase. 

Q. Mr. Murphy asked you regarding the f i n d i n g of 

semen. And he provided you two documents — o r you . 
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were provided two documents. One i s 11A, which i s the 

report of Orchid Cellmark lab, dated September 26, 

2008, along w i t h an FBI report, 11B, which i s A p r i l of 

1976. 

With respect to your review of the defense's 

expert report, d i d presumptive t e s t i n g demonstrate the 

existence of semen? 

A. Yes, i t d i d . 

Q. And I ' l l ask you a general question. Between 

A p r i l of 1976 and September 26 of 2008, d i d technology 

and t e s t i n g improve with respect to semen — d e t e c t i o n 

of semen? 

A. I b e l i e v e i t d i d , yes. 

Q. J u s t so that I have i t — understand i t 

c o r r e c t l y , i s i t your opinion today t o a reasonable 

degree of medical c e r t a i n t y that the existence of 

strong a c i d phosphatase i s con s i s t e n t w i t h 

i n t e r c o u r s e , but not conclusive? 

A. Yes. 

MR. JACKLEY: No f u r t h e r questions, Your 

Honor. 

RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Dr. Peterson, when we t a l k of a presumptive 

t e s t , t h a t ' s a t e s t that i f the r e s u l t s are p o s i t i v e , 
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1 give us reason to conduct f u r t h e r t e s t i n g ; would th a t 

2 be a f a i r statement? 

3 A. Yes. 

4 Q. And so i n each of the cases since — f o r 

5 instance, the Orchid Cellmark t e s t , they d i d a 

6 presumptive t e s t , c o r r e c t ? 

7 . A. Yes. 

8 Q. And then they looked s p e c i f i c a l l y f o r 

9 spermatozoa, c o r r e c t ? 

10 A. They d i d . 

11 Q. And they found none? 

12 A. They d i d . 

13 Q. S i m i l a r l y , w i t h a c i d phosphatase, from 
14 Dr. Brown's report, the i n d i c a t i o n t h a t there i s a c i d 

15 phosphatase i s a presumptive t e s t , c o r r e c t ? 

16 A. Yes. 

17 Q. And i t warrants f u r t h e r i n q u i r y before you . 

18 can reach a conclusion, c o r r e c t ? 

19 A. Or some hedging of your conclusion i f you 

20 can't do v a l i d f u r t h e r t e s t i n g . 
21 Q. For instance, you would seek q u a n t i f i c a t i o n 
22 or microscopic examination? 

23 A. Microscopic. 

24 Q. Right. 

25 So the f a c t that there may be a near 
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presumptive i n d i c a t i o n r e a l l y j u s t gets us t o the 

poi n t of saying, w e l l , now we're going t o do f u r t h e r 

t e s t i n g or more d e t a i l e d t e s t i n g before we're going t o 

reach a conclusion? 

A. Gets us there and i t allows us t o say tha t 

i t ' s c o n s i s t e n t with, but not n e c e s s a r i l y c o n c l u s i v e 

of. I t allows us t o do th a t . 

Q. Right. 

And i f we had more conclusive t e s t i n g you 

would be able t o say t o a reasonable degree of medical 

c e r t a i n t y one way or the other? 

A. With respect to recent sexual — not r e a l l y . 

You can have penetration without any d e p o s i t i o n of 

male s e c r e t i o n so there i s always ambiguity about i t . 

P o s i t i v e t e s t i n g at — f u r t h e r l e v e l s of t e s t i n g would 

have s e t t l e d the question b e t t e r than what we have 

here. 

Q. Right. 

I t would, f o r instance, t e l l us whether the 

l e v e l s of a c i d phosphatase were so high as t o i n d i c a t e 

sexual a c t i v i t y as opposed to the kind.of a c i d 

phosphatase l e v e l s that might be found i n decomposing 

is s u e , c o r r e c t ? 

A. In my experience, I don't t h i n k you can even 

d i f f e r e n t i a t e them i f you have numerical values. I f 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

they are very high — the question — there i s s t i l l 

ambiguity. 

Q. So you would want microscopic t e s t i n g ? 

A. Yes. 

Q. To f i n d out whether sperm were present? 

A. Or even more s o p h i s t i c a t e d t e s t i n g that 

wasn't a v a i l a b l e that the time. 

Q. So r e a l l y at t h i s p o i n t we got presumptive 

t e s t i n g ? 

A. Yes. 

Q. A l l r i g h t . 

And you can't render a conclusion one way or 

another based on that? 

A. Well, depends on the question asked. The 

question I was asked i s , i s i t c o n s i s t e n t w i t h and I 

can answer t h a t . 

Q. You can answer th a t i t ' s c o n s i s t e n t w i t h but 

a l s o could be i n c o n s i s t e n t with? 

A. Well, not i n c o n s i s t e n t . I t ' s c o n s i s t e n t w i t h 

i n t e r c o u r s e having taken place and i t ' s c o n s i s t e n t 

w i t h decomposition p r o v i d i n g t h a t p o s i t i v e t e s t . 

Q. Okay. 

That's the best you can say? 

A. Yes. 

Q. And you can't say anything about the 
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r e l i a b i l i t y of Dr. Brown's t e s t s ? 

A. No. 

MR. MURPHY: Nothing f u r t h e r , Your Honor. 

" THE COURT: Well, everybody i s ducking the 

d o l l a r question and I am not sure why. 

Can you s t a t e w i t h i n a reasonable degree of 

medical c e r t a i n t y that sexual i n t e r c o u r s e d i d take 

place? 

THE WITNESS: No. 

THE COURT: So the f i n d i n g i s c o n s i s t e n t w i t h 

i t having taken place, but i t ' s — tha t could be true 

at any time? 

THE WITNESS: Yes. 

THE COURT: And you are faced here w i t h 

decomposition which could account f o r . o t h e r than 

normal l e v e l s of a c i d phosphatase? 

THE WITNESS: Yes. 

THE COURT: So w i t h i n the reasonable degree 

of p r o b a b i l i t y , you are unable, based upon the 

r e l a t i v e l y vague statements of Dr. Brown's autopsy, t o 

st a t e t h a t sexual i n t e r c o u r s e was more l i k e l y than 

not? 

THE WITNESS: I can't answer the question yes 

or no. 

THE COURT: That seems to answer the 
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question. The f i n d i n g , I suspect, goes i n , but the 

statement t h a t that would i n d i c a t e or could i n d i c a t e 

i s c o n s i s t e n t w i t h , w i l l not be made which means I 

t h i n k the f i n d i n g of a c i d phosphatase becomes 

meaningless i n terms of e s t a b l i s h i n g whether or not 

there was sexual i n t e r c o u r s e . I f i t made i t more 

l i k e l y t h a t there was, i t would be admissible 

evidence. 

But where we stand here — t o enter i t i n t o 

evidence i s going t o create or i s very l i k e l y t o 

create an image i n the minds of a j u r y t h a t sexual 

i n t e r c o u r s e d i d occur and that the doctor t h i n k s i t 

d i d occur, and the examination back and f o r t h i n f r o n t 

of the j u r y w i l l not be h e l p f u l i n r e s o l v i n g t h a t 

i s s u e . 

So i t i s the d e c i s i o n of t h i s court t h a t any 

comment or reference t o the a c i d phosphatase being 

i n d i c a t i v e or e s t a b l i s h i n g a p r o b a b i l i t y or l i k e l i h o o d 

of sexual i n t e r c o u r s e w i l l not be made nor w i l l the 

question be asked as t o whether i t i s c o n s i s t e n t w i t h . 

As that — while i t i s understood i n a l e g a l 

sense very c l e a r l y t o say i t does not mean anything 

one way or the other, that might be misleading t o the 

j u r y and I am not going to l e t i t go there. 

MR. JACKLEY: Your Honor, based upon your 
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r u l i n g , may I make a motion i n l i m i n e t h a t based upon 

counsel's statements i n opening statement, t h a t he 

cannot go i n that d i r e c t i o n , then. In other words, 

i t ' s not f a i r t o the prosecution t o have him comment 

that we have no evidence regarding the a c i d 

phosphatase or evidence regarding c e r t a i n i n t e r c o u r s e 

when we, i n f a c t , have got t h i s r u l i n g and our hands 

are t i e d . I mean, i t ' s not f a i r f o r him t o — 

THE COURT: Well — 

MR. MURPHY: I can answer, which might help 

you. Because t h i s i s n ' t going i n , and I would ask 

that Dr. Brown's autopsy not go i n or i t can be 

-discussed by Dr. Peterson — unless we redact those 

p o r t i o n s . 

But I would not then on my examination of 

Dr. Peterson be t a l k i n g about the FBI l a b reports or 

anything e l s e because i t ' s no longer a t o p i c . 

I would merely comment at the end of the case 

about the issues of Mr. Looking Cloud's c r e d i b i l i t y 

or t h a t p a r t i c u l a r i s s u e , but I made c l e a r i n my 

opening, I was t a l k i n g about DNA and semen t e s t i n g . 

And t h a t there wasn't th a t — 

MR. JACKLEY: Well, there was, John. You got 

a rep o r t . 

MR. MURPHY: Well, there i s no spermatozoa 
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found. 

MR. JACKLEY: Well, can I go i n t o t h i s based 

on opening statements? He s a i d — 

THE COURT: Well, I don't t h i n k Dr. Peterson 

can go i n t o i t . 

And I'm not — presumptive t e s t i n g t o me 

r a i s e s more questions than i t answers. We don't l e t 

b r e a t h a l y z e r r e s u l t s i n . We do use them f o r a b a s i s 

f o r f u r t h e r blood t e s t s and things of t h a t nature. 

They are presumptive i n d i c a t o r s of too much a l c o h o l i n 

the system and they e s t a b l i s h a b a s i s t o look f u r t h e r . 

But they — I have never had one come i n t o evidence 

other than a f t e r a p l e a of g u i l t y and a question asked 

of the defendant, you were d r i n k i n g and do you have an 

o b j e c t i o n t o the b reathalyzer r e s u l t s or the — mostly 

i t ' s the blood t e s t r e s u l t s being used f o r a f a c t u a l 

b a s i s . 

My r e a l concern i s , however — at t h i s stage 

i s somewhat c o n s i s t e n t w i t h yours. I am assuming th a t 

the argument would be as t o the u n r e l i a b i l i t y of A r l o 

Looking Cloud's r e c o l l e c t i o n s or statements. Somebody 

has to convince me t h a t a presumptive t e s t f o r semen 

made i n 2008 i s an i n d i c a t o r that — I don't know what 

i t i n d i c a t e s . And that's a problem f o r me at t h i s 

stage when there i s no f u r t h e r l o o k i n g f o r PSA, 
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spermatozoa ,— 

MR. MURPHY: And i f I may add — the 

relevance of t h a t was that i t wouldn't match to my 

c l i e n t anyways. What I s a i d during opening very 

c l e a r l y i s there was no DNA t e s t i n g l i n k i n g my c l i e n t 

to the rape or sexual a s s a u l t of Anna Mae Aquash. So 

even f u r t h e r than that when they attempted t o f i n d 

some DNA t h a t could l i n k somebody to that, they were 

unable t o do so. 

So i t ' s you know, we got a presumptive 

f i n d i n g . We have then an i n q u i r y i n t o whether 

spermatozoa were located. There was none. Then there 

was an i n q u i r y as t o whether any DNA t e s t i n g could be 

obtained and there were none. 

And so my opening was very narrow to t h a t 

i s s u e . I'm obviously going t o not open the door here 

again on t h i s r u l i n g or anything e l s e regarding t h a t . 

But I t h i n k — we are where we're at on the testimony. 

MR. JACKLEY: May I make a request w i t h 

respect t o that? 

THE COURT: Yeah. 

MR. JACKLEY: This wouldn't be a very popular 

request. 

May I have a copy of the t r a n s c r i p t of the 

opening statement by Monday? 
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The reason I am asking f o r t h a t i s t o r e v i s i t 

t h i s i s s u e once A r l o Looking Cloud t e s t i f i e s and i s 

cross-examined because I b e l i e v e what was s a i d i n 

opening statement, combined with the cross-examination 

of A r l o Looking Cloud, w i l l f u r t h e r open the door t o 

the relevancy of t h i s evidence f o r the prosecution t o 

get i t i n . 

THE COURT: A, what would you intend or be 

able to put i n at tha t time, w i t h the absence of 

Dr. Peterson? 

MR. JACKLEY: Through Dr. Habbe, who has been 

not i c e d . I t would be the i n t e n t to introduce 

defense's report t h a t i n d i c a t e s , quote, presumptive 

t e s t i n g f o r semen was p o s i t i v e on the p a n t i e s , end 

quote. 

THE COURT: My problem i s I s t i l l don't have 

a c l u e what t h a t means. 

MR. MURPHY: Well, we could have hearing w i t h 

Dr. Habbe on t h i s i s s u e because we w i l l go through the 

next l i n e and what the t e s t found and the FBI s t u f f — 

THE COURT: We get back to the same question. 

I have t o get back to where somebody w i l l t e l l me th a t 

there i s evidence here that makes sexual i n t e r c o u r s e 

more l i k e l y than not. I t h i n k — 

MR. JACKLEY: I t h i n k you've heard evidence 
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to a reasonable — 

MR. MURPHY: Mr. Jackley, Mr. Mandel i s 

t a l k i n g t o the witness while we're i n the middle of a 

hearing. 

THE COURT: Hold on. We got a witness here 

that's sworn. And we're going t o go from there and i f 

people want to ask f u r t h e r questions of him, t h a t ' s 

f i n e . 

I want to kind of get headed back t o the 

t r i a l . 

THE WITNESS: Your Honor, could I j u s t 

c l a r i f y something t h a t doesn't go to the i s s u e you're 

d e a l i n g w i t h but i t ' s a terminology i s s u e , and t h a t i s 

that semen i s a two-part substance. 

THE COURT: Seminal f l u i d — 

THE WITNESS: I t ' s — seminal f l u i d i s the 

substance i f which the sperm c e l l s are suspended. The 

sperm c e l l s are the reproductive c e l l s . I hear the 

term semen being used. The two components together 

make semen. The two are separate and d i s t i n c t t h i n g s . 

THE COURT: I understand t h a t . 

I s t i l l don't know what a presumptive t e s t 

f o r semen means. That's my problem. 

MR. JACKLEY: I s n ' t i t j u s t l i k e a DUI, when 

you have a blood t e s t , there i s a presumption when we 
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introduce the blood t e s t i n a DUI — 

THE COURT: I don't t h i n k t h a t the blood 

t e s t — as to having — you got a .2 and the question 

i s , i s i t a greater than .80. I don't t h i n k there i s 

anything presumptive about i t . 

MR. MURPHY: And i t ' s a l e g a l presumption. 

That's a s t a t u t o r y l e g a l presumption t h a t says not 

anything about the v a l i d i t y of the t e s t or anything. 

I t says you are presumed to be i n t o x i c a t e d i f you are 

above a .08. This — that's an apples and orange 

is s u e . I t has not doing do wit h the kind of 

ambiguities that the doctor has i n d i c a t e d e x i s t i n 

t h i s case. 

MR. JACKLEY: No, but i t ' s very c o n s i s t e n t 

w i t h I would not be able t o Dr. Looyenga on the stand 

as a prosecutor and say, do you have an opin i o n based 

upon your blood t e s t t o a reasonable degree of medical 

c e r t a i n t y t h a t that defendant was drunk. That's an 

inappr o p r i a t e question. I mean, t h a t ' s the 

question — 

THE COURT: I'm not going t o go there. 

That's a l s o a misstatement of the question t h a t would 

go t o Dr. Looyenga. And he would go through a whole 

s e r i e s o f e x t r a c t i o n s and the l i k e l i h o o d of increases 

and decreases of the blood a l c o h o l content. And there 
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i s two questions. One, are you impaired regardless of 

how l i t t l e you've had to d r i n k . And number two, do 

you have more than .08 i n your system regardless of 

whether you are impaired. E i t h e r of those w i l l 

c o n s t i t u t e a DUI. 

And i f you have more than .08, you are not 

only presumptively, you are f l a t out g u i l t y of DUI. 

And the only way you can combat that as I can see w i t h 

a .2 something blood a l c o h o l t e s t i s show t h a t the 

t e s t a i n ' t worth — that's i t . 

So I don't t h i n k that's a f a i r analogy of 

what we have here. We have f i n d i n g s ten years 

apart — a c t u a l l y 25, 30 years apart. And I have a 

presumptive t e s t f o r semen. And that doesn't sound t o 

me l i k e a p o s i t i v e t e s t f o r semen. I t says there i s 

i n d i c a t i o n s of a p o s s i b i l i t y of semen, and I don't 

know anything f u r t h e r than t h a t . 

I f that's an accurate statement of what 

presumptive means, i t does not change my o p i n i o n . I f 

i t says we need to look f u r t h e r to e s t a b l i s h i f semen 

i s i n f a c t there, and we can't f i n d evidence to 

e s t a b l i s h i t ' s there, then I presume presumptive i s 

not an i n d i c a t i o n t h a t sexual i n t e r c o u r s e d i d or not 

occur. 

Doctor, answer th a t question. Is a 
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presumptive t e s t — and we don't know what the t e s t 

was I take i t ? 

But i s the i n d i c a t i o n that a t e s t was done 

f o r semen — a presumptive t e s t was p o s i t i v e f o r 

semen — does that i n and of i t s e l f t e l l us t h a t semen 

was more l i k e l y there than not? 

THE WITNESS: I would put i t i n the context 

of t h i s case and I'd say no. 

THE COURT: Say again. 

THE WITNESS: In the context of t h i s case, 

because of the decomposition, I would say no. L i v i n g 

p a t i e n t s seen i n an emergency room, the answer would 

be d i f f e r e n t . But i n t h i s instance, I would say no. 

THE COURT: That's where I am, f o l k s . 

MR. JACKLEY: Your Honor, before I go, I have 

two requests. One i s a request of a copy of the 

t r a n s c r i p t of the opening statement. 

THE COURT: I f i t can be done. I don't have 

a problem w i t h i t . You best look at her and e i t h e r 

she has t o do i t or someone e l s e has t o do i t , and 

we've got Friday, and I've got a p r e t t y f u l l schedule 

Friday afternoon i n a d d i t i o n t o t h i s , which requires 

her t o work on the weekend. 

MR. JACKLEY: I w i l l t a l k n i c e t o her l a t e r 

today. 
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THE COURT: I would, too. 

MR. JACKLEY: And then the second request i s 

Mr. Murphy i n d i c a t e d a request to do redactions w i t h i n 

the Brown report. And I strenuously object t o that 

f o r the f o l l o w i n g reasons. Number one, the report i s 

the r e p o r t . 

Number two, based upon h i s opening 

statements, but a l s o based upon the f a c t he's already 

used t h a t report i n the examination of witnesses. 

THE COURT: He has not used th a t p o r t i o n of 

the r e p o r t . And that p o r t i o n of the report, i n c l u d i n g 

h i s opinion, without any foundation that i t could — 

h i s i s would — i n d i c a t e sexual a c t i v i t y , and the only 

evidence of a v a l i d medical opinion so f a r presented 

to me i s tha t i t could i n d i c a t e , but there i s no way 

to t e l l yes or no. That's my problem wi t h i t . 

And so I don't have a problem w i t h the 

statement t h a t there i s an i n d i c a t i o n of — because 

that's c o n s i s t e n t w i t h decomposition as w e l l . There 

i s a strong presence, whatever that means, of a c i d 

phosphatase; but the statement of sexual i n t e r c o u r s e 

w i l l not go t o the j u r y . 

MR. JACKLEY: So you want me t o e s s e n t i a l l y 

take out the l a s t paragraph? 

THE COURT: I didn't say t h a t . 
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MR. MURPHY: I t doesn't have t o go before the 

j u r y . 

THE COURT: I didn't say t h a t . I s a i d I 

wanted you t o take out the l a s t — w e l l , yeah, the 

l a s t t h i n g i n i t s e n t i r e t y . 

MR. MURPHY: For the record, we're l o o k i n g at 

page 19 of Dr. Brown's report. Graham document 4,450. 

MR. JACKLEY: Well, I'm looking at 00307. 

MR. MURPHY: Yeah, i t ' s been renumbered. 

THE COURT: Page 19. Yeah, the l a s t sentence 

comes out. 

MR. MURPHY: Can I make a report on that, 

Your Honor? 

THE COURT: Yeah. 

MR. MURPHY: Because we're not going t o have 

testimony about a c i d phosphatase, the mere i n d i c a t i o n 

of a c i d phosphatase — the report reads a c i d 

phosphatase — the v a g i n a l contents, were s t r o n g l y 

p o s i t i v e f o r a c i d phosphatase. That would be without 

foundation and would be misleading t o the j u r y . 

The l a s t — 

THE COURT: I don't t h i n k that's t r u e . I 

th i n k t h a t ' s c o n s i s t e n t w i t h — I mean, we have no 

reason t o quibble w i t h the f a c t that i t was there 

other than there are e r r o r s i n the report. 
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But I don't see any reason to take t h a t out 

of the re p o r t . 

MR. MURPHY: Okay. 

So the l a s t — 
THE COURT: Just — the l a s t paragraph which 

draws conclusions without s c i e n t i f i c b a s i s being set 

f o r t h i n the report; and Dr. Peterson's testimony that 

says from t h a t report I cannot render an opinion 

whether i t i s more l i k e l y t h a t sexual i n t e r c o u r s e 

occurred than not. 

MR. MURPHY: So we're going t o be c l e a r here, 

there i s not going t o be any testimony through 

Dr. Peterson about a c i d phosphatase? 

THE COURT: That's t r u e , and there i s not 

going t o be any d i s c u s s i o n about sexual i n t e r c o u r s e . 

MR. JACKLEY: Unless he opens the door. 

THE COURT: Well, i f he crosses — you know, 

i f he does t h a t — 

MR. JACKLEY: I am j u s t — i t ' s not going t o 

happen here, but i t ' s going t o happen at A r l o Looking 

Cloud's examination i s what I mean. 

Can we r e v i s i t t h a t a f t e r that? 

THE COURT: We w i l l d eal w i t h t h a t . I 

understand my r u l i n g . I don't know i f anybody e l s e 

does. 
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MR. JACKLEY: I do. I am not going there. 

THE COURT: Nobody i s going t o go there. 

Nobody i s going t o go there. Period. 

MR. JACKLEY: Based upon redactions, can I 

make a request, then? 

THE COURT: Yes. 

MR. JACKLEY: I would request t h a t on page 17 

of the Brown autopsy — excuse me. I t ' s page 16 

marked C dash 17. 

THE COURT:, I understand the page. 

MR. JACKLEY: I am requesting the redaction 

of quote, a Kotex pad was i n the c r o t c h of the 

pant i e s , end quote. 

The reason f o r th a t i s there i s no evidence 

of Kotex pad. And I t h i n k s i m i l a r l y , then, t o the 

reference t o the a c i d phosphatase, i t should be 

removed. 

MR. MURPHY: No. 

THE COURT: I t has no relevance. I mean — 

but — there i s no reason t o remove i t because i t 

doesn't say anything any way or the other. And I am 

not going t o — 

MR. JACKLEY: Okay. 

THE COURT: — I am not going t o do th a t w i t h 

a re p o r t t h a t has ambiguities i n i t , but I suspect 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

^5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

even i f he's wrong about weights and measurements, 

i t ' s p r e t t y hard to be wrong about a Kotex pad i n the 

panties from my l i m i t e d experience. 

MR. MURPHY: Yeah. 

THE COURT: So I see no reason t o take t h a t 

out. I don't see tha t i t has any i n d i c a t i o n t o sexual 

i n t e r c o u r s e p l u s or minus. I don't t h i n k i t means 

anything beyond the j u r y would assume that she was 

menstruating. 

MR. MURPHY: Do you — 

Do you need time t o get the reda c t i o n . 

MR. JACKLEY: Yeah. I want you t o see i t so 

you are okay w i t h i t . 

THE COURT: Okay. 

(Whereupon, the f o l l o w i n g proceedings were 

then had i n open court i n the presence of the jury.) 

THE COURT: S a t i s f i e d t h i s i s the j u r y , 

Mr. Jackley? 

MR. JACKLEY: I am, Your Honor. 

THE COURT: Mr. Murphy? 

MR. MURPHY: Yes, Your Honor. 

THE COURT: I t h i n k you are s t i l l b a t t i n g , 

Mr. Jac k l e y . 

MR. JACKLEY: The s t a t e would c a l l Dr. Garry 

Peterson, Your Honor. 
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THE COURT: Please come forward, Doctor. 

GARRY PETERSON, 

c a l l e d as a witness herein, having been duly sworn, 

under oath t e s t i f i e d as fo l l o w s : 

THE COURT: Please take a seat. 

DIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Could you please introduce y o u r s e l f t o the 

j u r y , i n c l u d i n g where you l i v e . 

A. My name i s Garry Peterson, 

G-A-R-R-Y-P-E-T-E-R-S-O-N. I l i v e i n Minneapolis, 

Minnesota. 

Q. Dr. Peterson, what i s your occupation? 

A. I'm a ph y s i c i a n . I'm a r e t i r e d p h y s i c i a n . 

Doctor of medicine. 

Q. Can you b r i e f l y describe your education and 

work background f o r the jury? 

A. I t ' s f a i r l y long, but I attended c o l l e g e i n 

the twin c i t i e s . I went to Hamline U n i v e r s i t y and 

then t r a n s f e r r e d to the U n i v e r s i t y of Minnesota and 

graduated i n 1964. I worked f o r a year and then 

attended medical school at the U n i v e r s i t y of Minnesota 

Medical School from 1965 through 1969. 

Following t h a t I had a one-year r o t a t i n g 

i n t e r n s h i p a t St. Paul Ramsey H o s p i t a l which i s the 
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c i t y / c o u n t y h o s p i t a l i n St. Paul. 

And then undertook a f i v e - y e a r t r a i n i n g 

p e r i o d i n s p e c i a l i t i e s of pathology, c l i n i c a l 

pathology, anatomic pathology, and f o r e n s i c pathology. 

The f i r s t three years were i n c l i n i c a l pathology and 

anatomic pathology at St. Paul Ramsey H o s p i t a l i n St. 

Paul. 

The f o u r t h year was i n f o r e n s i c pathology at 

the Hennepin County Medical Examiner's O f f i c e . 

And the f i f t h year was i n c l i n i c a l pathology 

and anatomic at the Hennepin County Medical Center 

which i s the c i t y / c o u n t y h o s p i t a l i n Minneapolis. 

Q. Doctor, I am handing you what has p r e v i o u s l y 

been marked State's E x h i b i t No. 9. 

Do you g e n e r a l l y recognize t h i s document? 

A. Yes, I do. 

Q. What i s that document? 

A. I t ' s t i t l e d my curriculum v i t a e . I am not 

sure e x a c t l y how f a r i t goes. I t h i n k i t ' s c o r r e c t . 

I r e t i r e d i n 2004, but i t shows my background. 

MR. JACKLEY: Your Honor, I would o f f e r 

State's E x h i b i t No. 9. 

MR. MURPHY: No o b j e c t i o n . 

THE COURT: W i l l be received. 

A. Your question I t h i n k a l s o asked f o r my work 
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experience. 

Q. (BY MR. JACKLEY) Yes. 

A. Following that completion of my residency 

t r a i n i n g I went i n t o the p r a c t i c e of pathology i n 

St. Paul. And worked at St. Paul Ramsey H o s p i t a l as a 

p a t h o l o g i s t . 

And while I was doing that, began law school 

at W i l l i a m M i t c h e l l College of Law i n St. Paul, and I 

attended there from 1975 to 1979 and f i n i s h e d law 

school. 

In 1976, I became the lead p a t h o l o g i s t at 

Fountain's Park H o s p i t a l . That was a p r i v a t e h o s p i t a l 

i n St. Paul. And worked there u n t i l 1979 when I went 

back t o the Hennepin County Medical Center and was on 

the pathology s t a f f there and became an a s s i s t a n t 

medical examiner i n the Hennepin Medical Examiner's 

O f f i c e . 

I had been — since the time of my t r a i n i n g 

at the Hennepin County Medical Examiner's O f f i c e , been 

a deputy medical examiner and worked part-time i n the 

o f f i c e . So there was c o n t i n u a l work i n the o f f i c e . 

And then went back on a f u l l - t i m e b a s i s w i t h 

my p o s i t i o n spanning those two p o s i t i o n s at Hennepin 

County Medical Center. 

I became the Chief Medical Examiner of 
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Hennepin County. That's the county t h a t Minneapolis 

and the surrounding suburbs occupy. And h e l d the 

p o s i t i o n of Chief Medical Examiner u n t i l 2004 when I 

r e t i r e d . 

Q. Doctor, t e l l the j u r y what a f o r e n s i c 

p a t h o l o g i s t does. 

A. Forensic pathology i s a s u b s p e c i a l t y area of 

general pathology. I mentioned those other two areas 

and i f you ask a question about t h a t , I w i l l answer 

that separately. 

Forensic p a t h o l o g i s t s g e n e r a l l y work i n a 

coroner's or medical examiner's o f f i c e . But the term 

i s broader than t h a t . The term comes from the L a t i n 

word forum which i s i n a courtroom. And so i t ' s 

a p p l i e d because f o r e n s i c p a t h o l o g i s t s are o f t e n asked 

to address s c i e n t i f i c questions i n a l e g a l s e t t i n g . 

But as I s a i d , most f o r e n s i c p a t h o l o g i s t s 

w i l l work i n a medical examiner's or coroner's o f f i c e 

i n v e s t i g a t i n g sudden, unexpected death and unnatural 

death. And th a t ' s what I devoted most of my career 

to . 

Q. Is one of your d u t i e s or r e s p o n s i b i l i t i e s 

conducting autopsies or su p e r v i s i n g autopsies? 

A. Yes. 

Q. I want t o take you back t o 1976. Were you 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i n v o l v e d i n the autopsy of Annie Mae Aquash? 

A. I was inv o l v e d i n a second autopsy. 

Q. Do you remember where t h a t occurred? 

A. I t took place at the Pine Ridge P u b l i c Health 

H o s p i t a l . 

Q. Doctor, a f t e r the completion of the autopsy, 

d i d you issue an autopsy report i d e n t i f y i n g c e r t a i n 

f i n d i n g s ? 

A. I d i d . 

Q. I am handing you what has p r e v i o u s l y been 

marked State's E x h i b i t 10. 

Can you take j u s t a moment t o f a m i l i a r i z e 

y o u r s e l f w i t h that e x h i b i t . I t ' s a copy of tha t 

report. 

MR. JACKLEY: Your Honor, I would o f f e r 

State's E x h i b i t 10. 

MR. MURPHY: I f I may j u s t have a minute, 

Your Honor? 

No o b j e c t i o n , Your Honor. 

THE COURT: W i l l be received. 

Q. (BY MR. JACKLEY) So Doctor, on or about 

March 11, 1976, at Pine Ridge, South Dakota, you 

conducted an autopsy? 

A. Yes, I d i d . 

Q. When you f i r s t walked i n t o the autopsy room, 
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1 describe t o the j u r y the general c o n d i t i o n of the 

2 body? 

3 A. The body had r e c e n t l y been exhumed from a 

4 nearby cemetery. I t was i n r e l a t i v e l y poor c o n d i t i o n . 

5 There was a great deal of decomposition t h a t had taken 

6 place. There was p r e s e r v a t i v e powder and f l u i d 

7 associated w i t h the body. So i t was i n r e l a t i v e l y 

8 poor c o n d i t i o n . 

9 Q. Would i t have been c o n s i s t e n t w i t h being 

10 outdoors f o r an extended p e r i o d of time? 

11 A. Yes. 

12 Q. Upon your i n i t i a l examination of the body, 

13 t e l l the j u r y what you d i d and what you found. 

14 A. I f I could have a copy of the e x h i b i t t o 

15 r e f e r — i t ' s many, many years ago. 

16 Q. Sure. 

17 A. Thank you. 

18 I examined the e x t e r n a l aspects of the body. 

19 I then opened the body t o look at the i n t e r n a l organs 

20 that were there.. In the process — and I'm not sure 
21 e x a c t l y when i t was — I requested the x-rays be taken 
22 so x-rays were taken, as w e l l . 

23 Q. Before you had ordered or requested the 
24 x-rays, d i d you f e e l any i r r e g u l a r i t i e s ? 

25 A. In examining the head, I had — i t ' s my 
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r e c o l l e c t i o n t h a t I had begun the examination having 

requested the x-rays. And. by t h a t time I had done an 

e x t e r n a l examination of the head. And i n f e e l i n g the 

head w i t h my gloved f i n g e r s I could f e e l t h a t there 

had been removal of the top of the s k u l l f o r autopsy 

purposes, but I d i d f e e l a firmness i n the l e f t temple 

area. I reserved judgment on that and then made a 

f i n a l determination a f t e r the x-ray and a f t e r the 

i n t e r n a l examination. 

Q. Before I t a l k t o you about the x-rays t h a t 

you had done, you had i n d i c a t e d t h a t you had conducted 

the second autopsy; i s that f a i r ? 

A. Yes. 

Q. Were you provided or were you aware of 

whether any x-rays had been taken i n the f i r s t 

autopsy? 

A. I was not provided any x-rays from t h a t . 

autopsy. 

Q. Doctor, I am handing you what has been marked 

State's E x h i b i t s 13 and 14. ' 

Do you g e n e r a l l y recognize those two 

documents? 

A. I do. 

Q. What are they? 

A. They are the x-rays of the head of Anna Mae 
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.1 Aquash. 

2 Q. The x-rays that you had requested be taken? 

3 A. Yes. 

4 MR. JACKLEY: Your Honor, I would o f f e r 

5 State's E x h i b i t s 13 and 14. 

6 MR. MURPHY: No o b j e c t i o n . 

7 THE COURT: They w i l l be received. 

8 Q. (BY MR. JACKLEY) Doctor, I am going t o 

9 d i s p l a y f o r you up on the screen E x h i b i t 13, the 

10 autopsy — or the x-ray. 

11 Doctor, you made a reference t o you had f e l t 

12 something i n the l e f t temple area. 

13 Upon examination of the x-ray, were you able 

14 to i d e n t i f y an object? 

15 A. Yes, I was. 

16 Q. I am p u t t i n g my f i n g e r on the x-ray. 

17 Is t hat the object i n the l e f t temple area? 

18 A. Yes, i t i s . 

19 Q. What d i d that mean to you when you saw that? 

20 A. I t meant to me that there was a p r o j e c t i l e , a 
21 gunshot p r o j e c t i l e , i n the head. 
22 Q. I am going t o put up on the screen f o r you, 
23 Doctor, E x h i b i t 14, which i s a side photo — 
24 Let me ask you, what does t h a t appear to be 

25 an x-ray of? , 
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A. That's a side-view of the head. 

Q. And again, were you able t o i d e n t i f y a 

p r o j e c t i l e where my f i n g e r i s pointed? 

A. Yes, that's the p r o j e c t i l e . 

Q. Doctor, i n examining the head area, were you 

able t o i d e n t i f y an entrance wound? 

A. Yes, I was. 

Q. Please describe that to the j u r y . 

A. I'd l i k e to r e f e r to my notes because i t i s a 

very long time ago. 

I t was i n the p o s t e r i o r neck area. The back 

of the neck. And i t was a l i t t l e over an i n c h and a 

h a l f above where the bottom of the s k u l l meets the 

neck. And i t was about two inches t o the r i g h t of the 

center l i n e . So I w i l l t u r n and I w i l l i n d i c a t e as 

best I can without a r u l e r on myself. I t was i n t h i s 

area of the head back here behind what would be my 

r i g h t ear. 

I t was a p e r f o r a t i o n that was 4 m i l l i m e t e r s 

i n s i z e . Something i n the range of about 

t h r e e - s i x t e e n t h of an inch. And i t had an abraded r i m 

around the edge and then surrounding i t was an area o f 

b l a c k i s h d i s c o l o r a t i o n that was something i n the range 

of — I w i l l do a l i t t l e c a l c u l a t i n g here. 

Five-eighths of an i n c h by approximately 
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seven-eighths of an inch, a l i t t l e l e s s than an inch, 

very, very b l a c k d i s c o l o r a t i o n on the s k i n . 

Q. What d i d t h a t show you or t e l l you? 

A. I t i n d i c a t e d t o me i t was gunshot residue 

surrounding t h a t . 

Q. Doctor, d i d you u l t i m a t e l y remove the 

p r o j e c t i l e from Ms. Aquash? 

A. Yes, I d i d . 

Q. Doctor, I am handing you what's p r e v i o u s l y 

been introduced and admitted as State's E x h i b i t No. 8. 

Do you g e n e r a l l y recognize t h a t e x h i b i t ? 

A. I do, yes. 

Q. What i s that e x h i b i t ? 

A. I t comprises two things. One i s a small 

cardboard box w i t h some evidence-type tape on i t . I t 

has my w r i t i n g on i t . And then the p r o j e c t i l e i s 

here. And a f t e r a l l these years, I don't know t h a t I 

can s p e c i f i c a l l y i d e n t i f y t h i s , but i t ' s c o n s i s t e n t 

w i t h what I remember the b u l l e t looking l i k e . 

Q. And your w r i t i n g does appear on the box? 

A. That's my handwriting. 

MR. JACKLEY: Your Honor, may I show t h i s t o 

the j u r y ? 

THE COURT: Yes. 

Q. (BY MR. JACKLEY) Would you take a minute and 
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describe t o the j u r y how you removed the b u l l e t . What 

steps you took. 

A. Well, I lo c a t e d i t with my f i n g e r s . I t was 

i n c l o s e t o bone, but there was a l s o s o f t muscle 

t i s s u e around i t . And I was able t o remove i t j u s t 

using my f i n g e r s . I could work i t out and get i t t o 

come out. Kind of the way i t had gone i n so I was 

able t o take i t out without having t o use instruments 

on i t . 

Q. Why d i d you use your f i n g e r s r a t h e r than 

using instruments? 

A. I t ' s the p r e f e r r e d way to remove something 

l i k e t h a t . Otherwise you may damage i d e n t i f y i n g 

information t hat's on the b u l l e t . So we're taught — 

and when I was teaching the subject — taught t h a t i f 

at a l l p o s s i b l e you should use only f i n g e r s t o remove 

something without damaging i t . 

Q. Doctor, I am handing you what has been 

p r e v i o u s l y marked as State's E x h i b i t 12. 

Do you g e n e r a l l y recognize t h a t photograph? 

A. Yes, I do. 

Q. Did you take t h a t photograph? 

A. I b e l i e v e I d i d , yes. 

MR. JACKLEY: Your Honor, I would o f f e r 

State's E x h i b i t 12. 
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MR. MURPHY: No o b j e c t i o n . 

THE COURT: W i l l be received. 

Q. (BY MR. JACKLEY) And Doctor, that was the 

general c o n d i t i o n of the b u l l e t as i t e x i s t s today and 

as i t e x i s t e d when you removed i t w i t h your f i n g e r s 

from the body? 

A. I t h i n k today i t looks a l i t t l e darker. The 

years have darkened i t , but the same general 

c o n d i t i o n , yes. 

Q. Doctor, we t a l k e d today about the entrance 

wound, the powder by the entrance wound, the b u l l e t 

t h a t was removed. 

My question t o you, would th a t information be 

con s i s t e n t w i t h death by hit-and-run by a motor 

v e h i c l e ? 

A. I t would not. 

Q. Doctor, what was your f i n d i n g as t o the cause 

of death of Annie Mae Aquash? 

A. I t was my opinion t h a t she d i e d as a r e s u l t 

of a gunshot wound to the head. 

Q. Would th a t have been t o the back of the head? 

A. Yes. 

MR. JACKLEY: No f u r t h e r questions, Your 

Honor. 

THE COURT: Mr. Murphy? 
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CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. My name i s John Murphy. 

We j u s t met a few minutes ago. 

A. That's r i g h t . 

Q. I'm going to ask you a s e r i e s of questions. 

Don't h e s i t a t e t o l e t me know i f my questions aren't 

clean, okay? 

A. A l l r i g h t . 

Q. I t a l k a l i t t l e too q u i c k l y sometime f o r Tina 

so I am going to t r y t o . 

A. I t h i n k I do too so i f you hear me, slow me 

down, too. 

Q. E i t h e r that or she w i l l y e l l at both of us. 

What I want to t a l k t o you f i r s t about i s how 

you came to be doing t h i s second autopsy. 

You were contacted by a gentleman named Ken 

T i l s o n ? 

A. That's r i g h t . 

Q. And he was an attorney out i n the twin c i t i e s 

area? 

A. He was, yes. 

Q. And he was a f f i l i a t e d w i t h representing 

people i n the American Indian Movement? 

A. He had done th a t . He was known f o r t h a t , 
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yes. 

Q. Okay. 

When you came out t o South Dakota, you then 

became i n contact w i t h an attorney c a l l e d Bruce 

E l l i s o n ? 

A. I met him that day or tha t evening. 

Q. In f a c t , M r . . E l l i s o n had obtained the permit 

f o r the autopsy? 

A. I don't remember, but tha t seems c o r r e c t . 

Q. Do you s t i l l have your autopsy report i f 

f r o n t of you? 

A. Yes. 

Q. I f you look under the f i r s t s e c t i o n , h i s t o r y 

on page 1 — 

A. I t i s mentioned there, yes. Thank you f o r 

r e f r e s h i n g my r e c o l l e c t i o n . 

Q. A l l r i g h t . 

So i t was Mr. T i l s o n who contacted you 

i n i t i a l l y , and then Mr. E l l i s o n i s who arranged f o r 

the autopsy t o be done by you? 

A. Well, I don't know what h i s r o l e was i n the 

arrangement. He was the one that met me a t the f l i g h t 

I took out t o Rapid C i t y . And then I road w i t h him 

down t o the Pine Ridge H o s p i t a l . 

Q. Okay. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And at the time that t h i s occurred, February 

of 1976, you were not the Chief Medical Examiner f o r 

Hennepin County? 

A. No. I was a Deputy Medical Examiner. 

Q. When d i d you become c h i e f ? 

A. 1984. 

Q. Okay. 

So s e v e r a l — a decade l a t e r or about ei g h t 

years l a t e r ? v~ 

A. E i g h t years, yeah. 

Q. At the time you d i d — or you came t o South 

Dakota, you weren't a n t i c i p a t i n g doing an autopsy? 

A. No, tha t i s not what I had been requested to 

do. 

Q. In f a c t , you were t o l d you were j u s t going t o 

come out an as observer? 

A. Yes. 

Q. And you were s u r p r i s e d when you found out i t 

was you who was going t o do the autopsy? 

A. Yes. 

Q. The FBI didn't have a p a t h o l o g i s t l i n e d up t o 

do the matter? 

A. That's how i t turned out. 

Q. In f a c t , d i d you even have your t o o l s w i t h 

you? 
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A. No. 

Q. And at t h i s p o i n t you had j u s t f i n i s h e d your 

t r a i n i n g as a p a t h o l o g i s t , had you not? 

A. Yes. 

Q. And you thought that perhaps t h i s would be an 

opportunity f o r you t o l e a r n by watching somebody e l s e 

do the autopsy? 

A. I thought i t would be a good experience and 

would be p r o f e s s i o n a l l y worth while for.me t o do, yes. 

Q. Because you had j u s t f i n i s h e d your t r a i n i n g ? 

A. Yes. 

Q. Now, I want to t a l k t o you about your 

statement t h a t the body's c o n d i t i o n was c o n s i s t e n t 

w i t h the body being exposed or being out i n the 

elements f o r a s u b s t a n t i a l p e r i o d of time. 

Do you r e c a l l t h a t question? 

A. Yes. 

Q. Have you i d e n t i f i e d a probable date o f death? 

A. No. 

Q. Would i t be f a i r to say that you cannot 

e s t a b l i s h a probable date of death? 

A. Yes. A s p e c i f i c date, no, I could not. 

Q. Okay. 

And the best you can say, I mean f o r sure i n 

your f i e l d i s t h a t the person die d some time between 
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when they were l a s t seen a l i v e and when the body was 

found? 

A. Yes. 

Q. And the warmer the temperature, the more 

r a p i d l y a body would decompose? 

A. That's g e n e r a l l y true, but again, there can 

be many f a c t o r s . Sometimes i n d i v i d u a l t o a p a r t i c u l a r 

person. 

Q. Sure. 

Which f u r t h e r complicates e s t a b l i s h i n g time 

of death? 

A. Yes. 

Q. But as a general p r i n c i p l e , the warmer the 

temperature, the more r a p i d l y the body would 

decompose? 

A. Yes. 

Q. I want t o discuss w i t h you a couple l e t t e r s 

you were provided by the government. I am going t o 

show you a l e t t e r dated August 25, 1994. 

Do you r e c a l l that l e t t e r ? 

Take your time i n reviewing i t . 

A. Yes. 

Q. And e s s e n t i a l l y that's a l e t t e r from 

Mr. E c o f f e y asking you t o look at various pieces of 

information? 
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1 A. Yes. 

2 Q. One of the pieces of information he asked you 

3 to look a t were average weather or temperature 

4 readings ? 

5 A. Yes. 

6 Q. At the time i n question? 

7 A. Yes. 

8 Q. And I'm going t o show you another l e t t e r . 

9 This l e t t e r dated March 21, 2003. 

10 Could you review that f o r a moment. 

11 A. Yes. 

12 V Q. Do you recognize that? 

13 A. Yes. 

14 Q. And that's a second l e t t e r from Mr. Ecoffey 

15 to you? 

16 A. Yes. 

17 Q. And again he discussed temperature readings? 

18 A. Yes. 

19 Q. Provided you wit h some weather charts? 

20 A. Yes. 

21 Q. A l l r i g h t . . 

22 I am going t o provide you now w i t h three 

23 documents p r e v i o u s l y marked as Defendant's E x h i b i t s 

24 103, 104 and 105. 

25 Take a moment i f you would l i k e and review 
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1 those. 

2 A. Yes. 

3 Q. Are they f a m i l i a r t o you? 

4 A. I have seen them, yes. 

5 Q. A l l right.-

6 Those are the weather charts Mr. Ecoffey gave 

7 to you? 

8 A. I b e l i e v e they are, yes. 

9 Q. A l l r i g h t . 

10 Going back t o the l e t t e r dated March 21, 

11 2003, Mr . Ecoffey gave you some average temperatures 

12 f o r December, January, and February, c o r r e c t ? 

13 A. Yes. 

14 Q. And f o r February of 1976, he t o l d you the 

15 average high temperature was 50.9 degrees? 

16 A. Yes. 

17 Q. And the average low temperature was 

18 25. 1 degrees. 

19 A. Yes. 

20 Q. Would you mind f l i p p i n g t o the l a s t e x h i b i t . 
21 Does t h a t appear to be the weather chart f o r 
22 February of 1976? 

23 A. Yes. 

24 Q. A l l r i g h t . 

25 I t i s , by a l l accounts, a h o r r i b l e 
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reproduction. That's the best we have. So I have 

a c t u a l l y brought a microscope or a magnifying gla s s 

f o r your b e n e f i t . These documents were photocopied 35 

years ago. 

What I am going t o ask you t o do — l e t ' s use 

t h i s as a r u l e r . We're going t o go down to the 

reading f o r I n t e r i o r , South Dakota. 

And i f you can, can you determine whether 

that reading, the average at the end, corresponds w i t h 

the average that Mr. Ecoffey gave you, 50.9 and 25.1? 

A. Within the l i m i t s of a Xerox copy, I t h i n k 

t h a t ' s c o r r e c t . 

Q. Okay. 

So i t appears that he was using the numbers 

from I n t e r i o r , South Dakota? 

A. Yes. 

Q. I f you wouldn't mind keeping t h a t j u s t l i k e 

t hat because we're going t o t a l k more about t h i s . 

I am going t o show you what's been marked as 

Defendant's E x h i b i t 107. What I want you t o do, i f 

you can, s t a r t i n g at February 24, check t o make sure 

that my numbers are r i g h t f o r the average high and 

low. 

A. Yeah, I have done th a t . 

Q. Take your time. This i s a poor copy. 
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Do you see the high being 63 and the low 

being 41? 

A. I t ' s e i t h e r a 63 or 53. I am not sure. I 

got my f i n g e r on i t . I t ' s e i t h e r a 63 or 53. I am 

not sure. 

Q. . Let's go to the next day, February 23, which 

would be going back one. 

Does that appear to be a 65 high, 43 low? 

Going back the other way. 

A. I am sorry. 

Q. That's a l l r i g h t ? 

A. I t h i n k so. 

Q. You t h i n k so. 

The next date, high of 59, low of 22? 

A. Yes. 

Q. The next date, which would be February 21, 

high of 44, low of 12? 

A. Yes. 

Q. February 20, high of 42, low of 21? 

A. They are hard to read. I t h i n k t h a t ' s 

c o r r e c t . 

Q. Could be a 21, could be a 31. 

A. I have more tr o u b l e w i t h the four. 

Q. A l l r i g h t . 

A. And then the two i s not very good e i t h e r . 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



62 

1 Q. The next date, high of 46, low of 21? 

2 A. That i s c l e a r . That's c o r r e c t . 

3 Q. And the next day i s the high of 46 but there 

4 i s no reading f o r the low? 

5 A. No. That's c o r r e c t . What you say i s 

6 c o r r e c t . 

7 Q. High of 52, no data f o r a low? 

8 A. Yes. 

9 Q. February 16 there i s no date at a l l , c o r r e c t ? 

10 A. That's r i g h t . 

11 Q. Going t o February 15, high of 64, low of 34? 

12 A. Yes. 

13 Q. February 14, high of 64, low of 62? 

14 A. There i s no low. 

15 Q. No low on February 14. Okay. I am sorr y . 

16 That was my mistake. 

17 February 13, high of 56, low of 28? 

18 A. What was the day again? 

19 Q. February 13. 

20 A. I t h i n k I see a 54 and maybe a 25 or 26. 

21 Q. Okay. 

22 February 12, 61 and 40? 

23 A. Yes. 

24 Q. Okay. 

25 The date before t h a t , February 11, 53 high, 
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36 low? 

A. I t h i n k i t ' s a 35. 

Q. A l l r i g h t . 

February 10, high of 54, low of 39? 

A. Yes. 

Q. And February 9, high of 59, low of 46? 

A. Yes. 

Q. A l l r i g h t . That's as f a r as I want t o cover 

with you. 

I have made the c o r r e c t i o n s that you 

i n d i c a t e d . 

Now, l o o k i n g at E x h i b i t 107, you can keep 

that before you. I am going t o grab my copy of i t . 

What that would i n d i c a t e — lo o k i n g a t tha t 

chart, l e t ' s s t a r t w i t h February 9, 10, and 11, 

tha t ' s — a c t u a l l y 9, 10, 11, and 12. That's four 

consecutive days where the low never goes below 

free z i n g ? 

A. Yes. 

Q. We go t o February 14 and February 15, we 

don't have a low f o r February 14, but we know the 

day — or the day a f t e r February 15 the e n t i r e 24-hour 

c y c l e i s above freezing? 

A. Yes. 

Q. And on the previous day, February 14, we get 
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to a high of 64, c o r r e c t ? 

A. Yes. 

Q. Going down to February 24 and February 23, 

there again we have a 48-hour p e r i o d where the 

temperature stays above f r e e z i n g the e n t i r e duration, 

c o r r e c t ? 

A. Yes. 

Q. Out of the 15 days l i s t e d here, not counting 

the one day t h a t there i s no data at a l l , February 16, 

every s i n g l e day i n that 15-day per i o d preceding the 

body being found on February 24, the temperature i s 

above fr e e z i n g ? 

A. Yes. 

Q. In f a c t , f i v e of those days are above 60, . 

c o r r e c t ? 

A. Well, I have t o count again. Yes, f i v e . 

Q. Unseasonably warm February temperatures, 

would you agree? 

A. Well, I am from Minneapolis. I am not from 

Rapid C i t y or from the I n t e r i o r , South Dakota area. 

Q. In any regard, as we i n d i c a t e d or discussed 

before, the warmer the temperature, the f a s t e r the 

body would decompose other things being equal? 

A. Yes. I t can vary from person t o person and 

there i s a great deal o f v a r i a t i o n p o s s i b l e but 
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g e n e r a l l y t h a t ' s t r u e . 

Q. So when you are presented w i t h temperatures 

t h i s warm i n the 15-day p e r i o d before the body was 

found, does th a t cause you to conclude t h a t her body 

could have decomposed r a p i d l y , or at l e a s t i t would 

have speeded xup the process of decompensation as 

opposed t o i f the temperatures would have been below 

f r e e z i n g the e n t i r e time? 

A. Yes. 

And I t h i n k i t was my conclusion that a great 

degree of the decomposition had occurred i n t h i s time 

per i o d . 

Q. Okay. 

That was your conclusion at the time? 

A. Yes. 

MR. MURPHY: Okay. No f u r t h e r questions. 

A c t u a l l y , I should -- a t t h i s p o i n t , Your 

Honor, I would move t o admit Defendant's E x h i b i t 107 

and 105. 

MR. JACKLEY: Can I see them so I got them 

s t r a i g h t ? 

MR. MURPHY: And f o r the record they are 

Graham documents 4,406 — 

MR. JACKLEY: Yeah. 

MR. MURPHY: Any objection? 
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MR. JACKLEY: No ob j e c t i o n , Your Honor. 

THE COURT: They w i l l be received. 

I do t h i n k the change, though, r e f l e c t s the 

d i f f e r e n c e i n the average than that r e f l e c t e d on the 

e x h i b i t . 

MR. MURPHY: So noted, Your Honor. 

REDIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Doctor, I j u s t have a couple of b r i e f areas 

of i n q u i r y . 

My understanding of your d i s c u s s i o n w i t h 

Mr. Murphy i s that e s s e n t i a l l y you can't give a 

s p e c i f i c date of death based on viewing the body; i s 

that f a i r ? 

A. That's c o r r e c t . 

Q. E x p l a i n to t h i s j u r y why not. 

A. I t ' s one of the biggest, i f not the biggest 

problem, i n f o r e n s i c pathology. In d e t e c t i v e f i c t i o n 

they always have things cinched w i t h i n a very small 

type p e r i o d . But i t ' s very d i f f i c u l t because there i s 

so many f a c t o r s . And the longer the i n t e r v a l between 

the time of death and the time t h a t a body i s observed 

becomes even i n d i f f i c u l t . And so p i n p o i n t i n g a time 

of death i s a very d i f f i c u l t t h i n g t o do and we're 

g e n e r a l l y taught t h a t i t ' s not advisable t o t r y t o 
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1 give a s p e c i f i c date unless there i s something t h a t 

2 very s p e c i f i c a l l y would i n d i c a t e t h a t . 

3 Q. Doctor, and kind of what you and I t a l k e d 

4 about e a r l i e r , when you f i r s t saw that body, d i d i t 

5 appear t o you t o have been out i n the elements f o r 

6 qu i t e some time? 

7 A. I t d i d , yes. 

8 Q. Doctor, anything about what you and 

9 Mr. Murphy t a l k e d about change your opinion as t o the 

10 cause of death? 

11 A. No. 

12 Q. And again, what was the cause of death? 

13 A. I t was a gunshot wound to the head. 

14 Q. Was i t a death by a motor v e h i c l e ? 

15 A. No. 

16 MR. JACKLEY: No f u r t h e r questions, Your 

17 Honor. 

18 MR. MURPHY: Nothing f u r t h e r , Your Honor. 

19 THE COURT: Thank you, Doctor. 

20 You may be excused. 

21 (Witness excused.) 
22 MR. JACKLEY: Judge, do you want me t o c a l l 

23- my next witness or do you want t o take a break. 

24 THE COURT: I assume we had enough of a break 

25 and we '11 go f o r a while. 
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MR. JACKLEY: The sta t e would c a l l Angie 

Begay, Your Honor. 

THE COURT: Please r a i s e your r i g h t hand. 

ANGIE JANIS, 

c a l l e d as a witness herein, having been d u l y sworn, 

under oath t e s t i f i e d as fo l l o w s : 

THE COURT: Please take a seat. 

DIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Angie, please introduce y o u r s e l f t o the j u r y 

and l e t them know where you l i v e . 

A. My name i s Angie Janis and I l i v e i n Pine 

Ridge, South Dakota. / 

Q. Angie, d i d you go by a d i f f e r e n t name i n 

1975? 

A. Yes, I d i d . 

Q. What was that name? 

A. Angie Begay. 

Q. I want to take you back, Angie, t o 1975. 

Where d i d you work at? 

A. Native American Rights Fund. 

Q. And i n what s t a t e would that have been? 

A. Boulder, Colorado. 

Q. Did you know John Graham? 

A. Yes, I d i d . 
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1 Q. How d i d you know John Graham? 

2 A. He was my boyfriend. 

3 Q. Did you l i v e together? 

4 A. Yes. 

5 Q. Were you g e n e r a l l y a supporter of the 

6 American Indian Movement? 

7 A. Yes. 

8 Q. Did you know Troy Lynn Yellow Wood? 

9 A. Yes. 

10 Q. How d i d you know Troy Lynn? 

11 A. J u s t an acquaintance. 

12 Q. Was i t through some of the American Indian 

13 Movement a c t i v i t i e s ? 

14 A. Yes. 

15 Q. Have you ever been t o her house? 

16 A. Yes. 

17 Q. Where was her house at back i n 1975? 

18 A. On Pecos. 

19 Q. Did you know an i n d i v i d u a l by the name of 

20 Thelma Rios? 

21 A. Yes. 

22 Q. How d i d you know Thelma? 
23 A. J u s t an acquaintance. 

24 Q. Did you know Thelma w e l l enough where you 

25 would recognize her voice? 
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1 A. Yes. 

2 Q. Did you know Theda Clarke? 

3 A. Yes. 

4 Q. How do you know Theda Clarke? 

5 A. J u s t an acquaintance. 

6 Q. I want to take you back t o the f a l l of 1975. 

7 Do you remember having a phone conversation 

8 regarding able? 

9 A. Yes. 

10 Q. Who d i d you t a l k to? 

11 A. Thelma Rios. 

12 Q. Did you recognize her voice? 

13 A. Yes. 

14 Q. What d i d Thelma and you discuss? 

15 A. Something t o the e f f e c t t h a t Annie Mae needed 

16 to be brought back t o Rapid C i t y . She was an 

17 informant. I b e l i e v e that's what i t was. 

18 Q. Okay. 

19 Who do you r e c a l l passing t h i s informant 

20 information on to? 

21 Who d i d you t e l l ? 
22 A. I t h i n k — I don't r e c a l l . 

23 Q. Okay. 

24 Do you r e c a l l passing i t on? 

25 A. Yes. 
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Q. How long a f t e r the c a l l d i d you pass i t on? 

Was t h i s a deal where you passed i t on f a i r l y 

immediately? 

A. The same day. 

Q. Okay. 

At the time that you took t h a t phone c a l l i n 

the f a l l of 1975, do you know where Annie Mae Aquash 

was staying? 

A. No. 

Q. The nig h t of the phone c a l l t h a t you took and 

a f t e r you r e l a y e d the information d i d you go t o Troy 

Lynn's? 

A. Yes. 

Q. Who was at Troy Lynn's t h a t evening? 

Who do you r e c a l l being at t h a t house there 

i n Denver? 

A. Troy Lynn, Theda, John Boy, A r l o . 

Q. Was Annie Mae there? 

A. Yes. 

Q. Were there some i n d i v i d u a l s from the Crusade 

f o r J u s t i c e there? 

A. Yes. 

Q. Do you remember was Corky Gonzalez there? 

MR. MURPHY: Objection. Leading. 

THE COURT: Overruled. 
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1 A. I don't remember. 

2 Q. (BY MR. JACKLEY) Was there a meeting h e l d at 

3 Troy Lynn's t h a t evening? 

4 A. Yes. 

5 Q. Generally, what of the meeting about? 

6 A. I don't r e c a l l . 

7 Q. Did i t have to do w i t h Annie Mae Aquash? 

8 MR. MURPHY: Again, o b j e c t i o n . Leading. 

9 THE COURT: Overruled. 

10 A. Yes. 

11 Q. (BY MR. JACKLEY) Do you r e c a l l , when the 

12 meeting was going on about Annie Mae, where Annie Mae 

13 was at? 

14 A. In the basements 

15 Q. Was there a d i s c u s s i o n t h a t you were i n v o l v e d 

16 i n or tha t you were p r i v y t o about her being an 

17 informant? 

18 A. I don't r e c a l l . 

19 Q. Okay. 

20 Did there come a time t h a t somebody took 

21 Annie Mae or tha t Annie Mae l e f t Troy Lynn's t h a t 
22 evening? 

23 A. Yes. 

24 Q- Can you describe t h a t g e n e r a l l y t o the j u r y , 

25 please. 
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A. Just t h a t the — A r l o and John Boy and Theda 

took her out the door. 

Q. When you say John Boy, are you r e f e r r i n g t o 

John Graham? 

A. Yes. 

Q. Was her movement i n any way r e s t r i c t e d when 

she was taken out of the house? 

Was she t i e d up? 

A. Her hands were t i e d . 

Q. Do you — were you able t o hear Annie Mae say 

anything t o you or t o anybody? 

A. No. 

Q. When you say they took her, you i n d i c a t e d she 

was t i e d up. 

What d i d you see when you s a i d they took her? 

Where d i d they take her to? 

A. Out the door. 

Q. Okay. 

Did you know where they were going? 

A. I assumed where they were going. 

Q. Did you assume that from the conversation, 

the phone c a l l , t h a t you had had w i t h Thelma Rios? 

A. Yes. 

Q. And was tha t the phone c a l l where she was t o 

be brought back t o Rapid C i t y ? 
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A. Yes. 

Q. And j u s t so that I have i t s t r a i g h t , the 

i n d i v i d u a l s i n the v e h i c l e when they l e f t were Annie 

Mae, John Boy, A r i d , and Theda? 

A. Yes. 

Q. And at that time you were l i v i n g w i t h John 

Graham; i s th a t c o r r e c t ? 

A. Yes. 

Q. Did John Graham come home t h a t n i g h t t h a t 

they l e f t ? 

A. No. 

Q. When John Boy came back, was Annie Mae w i t h 

him? 

A. No. 

Q. When you were at Troy Lynn's, a t any time 

that evening that the meeting was h e l d about Annie Mae 

and she l e f t , d i d you see a gun? 

A. No. 

Q. Did you ever see Annie Mae Aquash again a f t e r 

that evening that John Boy took her from the house? 

A. No. 

Q. Angie, do you see John Graham i n the 

courtroom today? 

A. Yes. 

Q. Could you please p o i n t t o him. 
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A. Right there. 

MR. JACKLEY: Your Honor, may the record 

please r e f l e c t that John Graham has been p o s i t i v e l y 

i d e n t i f i e d ? 

THE COURT: Yes. 

MR. JACKLEY: No f u r t h e r questions, Your 

Honor. 

THE COURT: Mr. Murphy? 

MR. MURPHY: Your Honor, my cross might take 

a while. 

Could we take a break at t h i s time? 

THE COURT: C e r t a i n l y . 

We'll be i n recess t i l l 10:30. 

(Off the record.) 

THE COURT: We s a t i s f i e d t h i s i s the j u r y , 

gentlemen? 

MR. JACKLEY: Yes, Your Honor. 

MR. MURPHY: Yes, Your Honor. 

THE COURT: I b e l i e v e you are about t o cross, 

Mr. Murphy. 

MR. MURPHY: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Ms. Ja n i s , my name i s John Murphy. 

We have never met, have we? 
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A. No. 

Q. I am going t o ask you some questions and I 

want t o you stop me any time you don't understand my 

question? 

A. Okay. 

Q. I am going t o s t a r t with a d i s c u s s i o n about 

your a b i l i t y t o r e c a l l events. 

Would i t be f a i r t o say that statements you 

might have made 10 or 15 years ago about these events 

would have been fresher then than they are now? 

A. Yes. 

Q. Okay. 

Your memory hasn't improved w i t h age or date? 

A. No. 

Q. Okay. 

And you would a l s o agree w i t h me tha t i f you 

experienced an event and remembered something c l e a r l y , 

t h a t would stay c o n s i s t e n t over time, c o r r e c t ? 

A. Yes. 

Q. I f i t was something b i g or important, r i g h t ? 

A. Yes. 

Q. Okay. 

A. I b e l i e v e so. 

Q. I want t o s t a r t by t a k i n g you back t o 1993. 

October 18, 1993. 
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Do you r e c a l l about, approximately t h a t time, 

g i v i n g an i n t e r v i e w t o Mr. Robert Ecoffey? 

A. No. 

Q. Do you r e c a l l t a l k i n g to Bob Ecoffey a long 

time ago about t h a t case? 

A. Yes. 

Q. A l l r i g h t . 

And Mr. Ecoffey i s p r e s e n t l y your boss; i s 

t h a t true? 

A. He's the superintendent. 

Q. Of — 

A. Of the BIA. 

Q. How long has he been i n t h a t p o s i t i o n ? 

A. About three years maybe. 

Q. Okay. 

And you're r e l a t e d t o Mr. Ecoffey through 

marriage? 

A. Yes. 

Q. Are you a l s o r e l a t e d t o him through blood? 

A. No. 

Q. Okay. 

And you a l s o have got some other connections 

to t h i s case and t o some of the instances. 

You had a c h i l d w i t h Dennis Banks, c o r r e c t ? 

A. Yes. 
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Q. And tha t was — tha t c h i l d was back — born 

back i n 1974 or 75? 

A. Seventy-four. 

Q. So i t would have been conceived e i t h e r e a r l y 

74 or 73? 

A. Yeah, 73. 

Q. Okay. 

And t h a t was at a time p e r i o d when Mr. Banks 

was one of the leaders of the AIM? 

A. Yes. 

Q. I t was before your r e l a t i o n s h i p w i t h John 

Graham? 

A. Yes. 

Q. And i t was at the same time though t h a t he 

was married a t l e a s t common law t o Kamook h i s wife? 

A. Yes.-

Q. And they had c h i l d r e n together, too? 

A. Yes. 

Q. Discussing your r e l a t i o n s h i p w i t h my c l i e n t , 

Mr. Graham, John, t h a t s t a r t e d i n 1975; i s t h a t 

accurate? 

A. I don't r e c a l l . 

Q. Do you r e c a l l when i t ended? 

A. No, I don't r e c a l l . 

Q. Would i t be f a i r t o say i t ended some time i n 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1976? 

A. Yes. 

Q. Okay. 

And you guys were together f o r what, 

approximately, a year? 

A. Or l e s s . 

Q. Or l e s s . 

Nine months t o a year? 

A. Around t h a t . 

Q. Okay. F a i r enough. 

Let's s t a r t t a l k i n g about your e a r l i e r 

statements, and I want to go back t o th a t i n t e r v i e w on 

October 18, 1993, wi t h Mr. Ecoffey. 

Were you working i n the — on Pine Ridge at 

tha t time? 

A. Yes. 

Q. And what were you doing? 

A. I worked at the BIA. 

Q. Okay. 

And you were — and Mr. Ecoffey at th a t p o i n t 

a l s o worked at the BIA? 

A. I don't r e c a l l i f he d i d or not. 

Q. He was a law enforcement o f f i c e r ? 

A. I don't r e c a l l . 

Q. Okay. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



80 

1 He came to speak t o you about t h i s case? 

2 A. Yes. 

3 Q. And he asked you to t e l l him what you knew 

4 about the case, co r r e c t ? 

5 A. Yes. 

6 Q. And at that p o i n t , you never t o l d him 

7 anything about Anna Mae Aquash being t i e d up, d i d you? 

8 A. I don't r e c a l l . 

9 Q. Would i t help you to look at the i n t e r v i e w 

10 summary? 

11 A. Yes, I can look. 

12 Q. Take a l l the time you need. 

13 You f i n i s h e d reading that? 

14 A. Yes. 

15 Q. Now, that you reviewed that, you r e a l i z e or 

16 you remember now that you never mentioned anything 

17 about Anna Mae Aquash being t i e d up? 

18 A. Yes. 

19 Q. And i n f a c t , at t h a t p o i n t , you s t a t e t h a t 

20 someone went w i t h Ms. Aquash t o the car but you don't 
21 know who, c o r r e c t ? 

22 A. I don't r e c a l l . 

23 Q. Okay. 

24 Would you l i k e t o — I w i l l provide you the 

25 document again. You can reread the whole document, 
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but I am going t o p o i n t you t o a p a r t i c u l a r s e c t i o n . 

A. That Theda and John Boy l e f t i n Theda's 

v e h i c l e . 

Q. Who took — 

A. Angela s t a t e d someone had taken Anna Mae. 

Q. Someone. You didn't have s p e c i f i c s then as 

to who took Ms. Aquash out of the car — or out to the 

car, do you? 

A. Huh-uh. 

Q. In f a c t , i n t h i s e n t i r e i n t e r v i e w you don't 

mention A r l o Looking Cloud being present at a l l , do 

you? 

A. No. 

Q. Okay. 

You mentioned other people l i k e George P a l f y , 

but not A r l o Looking Cloud? 

A. Yes. 

Q. Now I want to take you up t o your next 

i n t e r v i e w . And t h i s was June 27, 1994. 

Do you r e c a l l t hat Mr. Ecoffey spoke to you 

on a number of occasions? 

A. A number, yes. 

Q. Yeah. 

And he spoke to you on t h i s occasion, too, i n 

Pine Ridge a t your o f f i c e ? 
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1 Do you r e c a l l that? 

2 A. No. . 

3 Q. Okay. 

4 In any regard, do you r e c a l l i n your second 

5 i n t e r v i e w t h a t t h i s i s the f i r s t time that you add 

6 that A r l o Looking Cloud was present? 

7 Do you r e c a l l that? 

8 A. No, I don't. 

9 Q. Would i t help you t o look at the 

10 i n v e s t i g a t i v e report? 

11 A. Yes. 

12 Q. Okay. 

13 Have you had time to read the document? 

14 A. Yes. 

15 Q. Would i t be f a i r t o say th a t t h i s document or 

•16 t h i s i n t e r v i e w , I guess about nine months a f t e r the 

17 f i r s t one, you now r e c a l l e d t h a t A r l o Looking Cloud 

18 was present, c o r r e c t ? 

19 A. Yes. 

20 Q. And you a l s o added — one a d d i t i o n a l d e t a i l 

21 was t h a t you b e l i e v e d Ms. Aquash had been t i e d up a t 
22 tha t occasion? 

23 A. Uh-huh. 

24 Q. Is t h a t c o r r e c t ? 

25 A. Yes. 
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Q. Okay. 

But you di d n ' t r e c a l l whether i t was i n the 

f r o n t or the back, c o r r e c t ? 

A. Yes. 

Q. You were supposedly i n the house r i g h t there 

on Pecos S t r e e t , c o r r e c t ? 

A. Yes. 

Q. I t ' s not a huge house by any means, was i t ? 

A. No. 

Q. I t was p a r t of an apartment complex? 

A. Yes. 

Q. Was l i k e one of three apartments j o i n e d 

together? 

A. Yes. 

Q. A l l r i g h t . 

I want t o b r i n g you up now t o J u l y 20, 1994. 

This time you are interviewed by Mr. Ecoffey, who i s 

now the U.S. Marshal, and Mitch Pourier. 

Do you r e c a l l t a l k i n g t o them together? 

A. Yes. 

Q. Okay. 

This i s the time — during t h i s i n t e r v i e w 

t h i s i s the f i r s t time that you i n d i c a t e d Thelma Rios 

c a l l e d you; i s t h a t f a i r ? 

A. Yes. 
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Q. You've t a l k e d to the — Mr. Ecoffey twice 

before, you never mentioned a phone c a l l i n e i t h e r of 

those i n t e r v i e w s , d i d you? 

A. No. 

Q. So now we're i n t o J u l y of 94. You add that 

there was a c a l l from Thelma, but are you not sure who 

you t o l d about the c a l l ? 

A. Yes. 

Q. Okay. 

And here on t h i s occasion, as the time i s 

g e t t i n g f a r t h e r away from the event, you are c l e a r i n 

your mind th a t Anna Mae Aquash was t i e d w i t h her hands 

behind her back. 

Is t h a t your r e c o l l e c t i o n of what you t o l d 

them? 

A. That her hands were t i e d . 

Q. Would i t help you t o look a t the i n t e r v i e w 

statement t o see what you t o l d them back then? 

MR. JACKLEY: Objection. Asked and answered, 

Your Honor. 

THE COURT: No, i t ' s not. 

Q. (BY MR. MURPHY) Would i t help you, ma'am, to 

r e f r e s h your r e c o l l e c t i o n w i t h the report? 

A. Yes. 

Q. I am going t o d i r e c t you here. You are more 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

than welcome to read the e n t i r e report. 

A. Hands were t i e d behind her back. 

Q. That's what you t o l d them on the t h i r d 

i n t e r v i e w now; i s t h a t c o r r e c t ? 

A. Yes. 

Q. Okay. 

You didn't mention anything about her being 

t i e d t o a board, d i d you? 

A. No. 

Q. And you didn't mention anything about her 

being c a r r i e d out by anybody, d i d you? 

A. No. 

Q. I want to b r i n g your a t t e n t i o n up t o 

September 7, 2001. 

You were, again, interviewed by Mr. Ecoffey 

i n 2001, c o r r e c t ? 

A. Yes. 

Q. And at t h i s time Mr. Ecoffey t e l l s you t h a t 

Troy Lynn Yellow Wood accused you of t r y i n g t o prevent 

her from c a l l i n g law enforcement on the n i g h t that 

Anna Mae Aquash was down i n Denver. 

Do you r e c a l l that? 

A. Yes. 

Q. He t o l d you t h a t Ms. Yellow Wood prevented 

you from making a c a l l t o the p o l i c e ; t h a t you took 
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the phone out of her hand and you hung i t up, c o r r e c t ? 

A. Yes. 

Q. You denied that? 

A. Yes. 

Q. You deny that today? 

A. Yes. 

Q. I f t h a t were true, you could have been 

prosecuted i n t h i s case, c o r r e c t ? 

MR. JACKLEY: Objection, Your Honor. C a l l s 

f o r a l e g a l conclusion. 

THE COURT: I agree. 

Sustained. 

Q. (BY MR. MURPHY) Were you concerned t h a t i f 

t h a t accusation was b e l i e v e d you might be charged w i t h 

c r i m i n a l a c t i v i t y ? 

A. No. 

Q. You — because you d i d n ' t have any reason t o 

b e l i e v e Mr. Ecoffey was going t o take any a c t i o n ? 

A. No. 

Q. You weren't worried about i t ? 

A. No. 

Q. Now, I am going t o b r i n g you up t o your f i r s t 

sworn statement, October 27, 1994. 

Do you remember appearing before the Grand 

Jury? 
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A. Yes. 

Q. Do you remember being sworn under oath j u s t 

l i k e I were today? 

A. Yes. 

Q. Do you r e c a l l t e l l i n g the j u r y t h a t Anna Mae 

Aquash was down i n Denver at Troy Lynn's house but she 

was on her way t o another house, another place? 

A. No, I don't r e c a l l that. 

Q. Do you r e c a l l t h a t you t o l d them th a t she 

wasn't h i d i n g , but she was on her way t o somewhere 

e l s e at th a t time? 

A. No, I don't r e c a l l t h a t . 

Q. Would i t help i f I showed you the t r a n s c r i p t 

where you t o l d the Grand Jury that? 

A. Yeah. 

Q. Were you asked the question, why was she 

s t a y i n g there? Was she h i d i n g from somebody? And was 

your answer, she was. I don't know where. She was on 

her way t o somewhere. No, I don't remember why she 

was s t a y i n g there. I t h i n k j u s t a place t o stay. 

Do you r e c a l l that? 

A. No. 

Q. You don't? 

A. No. 

Q. Okay. 
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Let me ask you t h i s . Do you r e c a l l t h a t when 

you were asked questions about whether or not you saw 

Anna Mae Aquash being put i n t o a car you t o l d them you 

didn't see that? 

A. Yeah. 

Q. Because you didn't go outside, c o r r e c t ? 

A. No. 

Q. And you don't r e c a l l any d i s c u s s i o n during 

t h i s a l l e g e d meeting about Anna Mae Aquash? 

Do you remember t e l l i n g the Grand Jury that? 

A. No. 

Q. Okay. 

I am going t o show you — were you asked the 

question, was there an argument or were people j u s t 

g e n e r a l l y d i s c u s s i n g what was t o be done w i t h the 

informant. And your answer was, I don't remember. I 

mean, t h a t ' s what I t o l d you was a l l I remember. I 

don't know. 

Was t h a t your answer back then? 

A. Yes. 

Q. Under oath. 

And you were a l s o asked, under oath, and how 

was she t i e d ? And your answer was, I don't know. I 

don't remember. And a l l I remember was t i e d up. 

A. Because she was t i e d up. 
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Q. Yeah. 

And at th a t time, you were asked whether i t 

was i n f r o n t or back. This i s back i n 1994. You 

didn't have any r e c o l l e c t i o n of how she was t i e d up, 

co r r e c t ? 

A. Yes. 

Q. You a l s o s a i d that you didn't see them — see 

much of what happened on the night i n question, 

c o r r e c t ? 

A. I don't r e c a l l . 

Q. Okay. 

Do you r e c a l l t e l l i n g them there was no 

di s c u s s i o n s about Anna i n your presence? 

A. No, I don't r e c a l l . 

Q. Okay. 

Do you r e c a l l now any di s c u s s i o n s about Anna 

i n your presence on that night? 

A. No. 

Q. Okay.. 

You a l s o i n d i c a t e d that by 1994 you had heard 

a l o t of rumors about the case, c o r r e c t ? 

A. Yes. 

Q. In f a c t , by 1994, rumors were widespread 

about who d i d what and what happened, c o r r e c t ? 

A. Yes. 
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1 Q. This was a subject of great concern w i t h i n 

2 the Indian community and the community of former AIM 

3 a c t i v i s t s ? 

4 A. Yes. 

5 Q. I need t o take j u s t one second. 

6 The next time you gave a statement, you were 

7 a l s o under oath. That was at the t r i a l of A r l o ' 

8 Looking Cloud's case. 

9 Do you remember that? 

10 A. Yes. 

11 Q. You t e s t i f i e d on February 3, 2004? 

12 A. Uh-huh. 

13 Q. And th a t happened was a b i g base case, wasn't 

14 i t ? 

15 A. Yes. 

16 Q. I t was over i n the f e d e r a l b u i l d i n g ? 

17 A. Yes. 

18 Q. Lots of people from the media there? 

19 A. Yes. 

20 °- And there were a l o t of people i n the 
21 audience t h a t were a f f i l i a t e d w i t h v arious causes i n 

22 the Indian community? 

23 MR. JACKLEY: Objection. Relevance, Your 

24 Honor. 

25 MR. MURPHY: I ' l l t i e i t up. 
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1 THE COURT: Please do. 

2 Q. (BY MR. MURPHY) Do you r e c a l l there was a l o t 

3 of people i n the audience, faces you recognized? 

4 A. There was a l o t of people. 

5 Q. Okay. 

6 And you t e s t i f i e d under oath, c o r r e c t ? 

7 A. Yes. 

8 Q. And that was the f i r s t time you had been 

9 i n v o l v e d i n an event where there was r e a l intense 

10 coverage of the matter, c o r r e c t ? 

11 A. Yes. 

12 Q. Everything e l s e had been p r i v a t e , c o r r e c t ? 

13 A. Yes. 

14 Q. Now, on that occasion, you t o l d the j u r y that 

15 Anna Mae Aquash was t i e d t o a board and c a r r i e d out of 

16 Troy Lynn's apartment, c o r r e c t ? 

17 A. I don't r e c a l l . 

18 Q. Would you l i k e t o see your previous 

19 testimony? 

20 A. Yes. 
21 Q. You were asked the question, how was she t i e d 
22 up and was your answer, I t h i n k her w r i s t s were t i e d 

23 and they had her on l i k e a board or something. Her 

24 hands were t i e d t o the board. Question, do you 

25 r e c a l l ? Your answer, they c a r r i e d her out. Question, 
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they c a r r i e d her out? Answer, yes. 

Correct? 

A. Yes. 

Q. That's what you s a i d i n 2003? 

A. Yes. 

Q. Now you would agree that d i f f e r s completely 

from what you t o l d — what you t o l d Mr. Ecoffey and 

the Grand Jury on previous occasions, c o r r e c t ? 

A. Uh-huh. 

Q. And i t ' s d i f f e r e n t from what you t o l d the 

j u r y today, c o r r e c t ? 

A. Uh-huh. 

Q. You a l s o s a i d on that occasion t h a t you never 

saw John or A r l o or Theda leave. 

Do you remember that? 

A. No. 

Q. Okay. 

I am going t o show you, again, a t r a n s c r i p t 

of your testimony. I f you would read l i n e s 7 t o 12 to 

y o u r s e l f or 7 t o 11 t o yo u r s e l f . 

Let me know when you are done. 

A. Okay. 

Q. On th a t occasion you say you d i d n ' t see them 

leave, c o r r e c t ? 

A. Uh-huh. 
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Q. You d i d n ' t see who went to the car? 

A. Yes. 

Q. And you s a i d you could only guess — you 

thought maybe i t was John and A r l o , c o r r e c t ? 

A. Yes. 

Q. You a l s o t o l d the j u r y on t h a t occasion that 

no one attempted t o c a l l law enforcement about t h i s 

s i t u a t i o n , c o r r e c t ? 

A. Yes. 

Q. And that's because you didn't t h i n k anything 

bad was going t o happen t o Ms. Aquash, c o r r e c t ? 

A. No. 

Q. I w i l l b r i n g you t o your next statement which 

i s May 27, 2008. 

Do you r e c a l l that was j u s t two years ago, 

Mr. Ecoffey coming t o your o f f i c e at the 

superintendent's o f f i c e ? 

A. Yes. 

Q. That was your o f f i c e and h i s o f f i c e , c o r r e c t ? 

A. I don't know which o f f i c e i t was a t . 

Q. Okay. 

Would i t help i f I showed you? 

A. Yeah. 

Q. Does tha t r e f r e s h your r e c o l l e c t i o n t h a t i t 

happened a t your o f f i c e , the superintendent's o f f i c e ? 
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A. No. I don't remember where i t happened. 

Q. In any event, Mr. Ecoffey came t o you and 

e s s e n t i a l l y ask you, are you going t o change your 

s t o r y again, and you s a i d , no; i s t h a t f a i r t o say? 

A. Yes. 

Q. You then t e s t i f i e d September 9, 2009, about a 

year ago before a Grand Jury? 

A. Yes. 

Q. And again you were t o l d about the oath and t o 

give the f a c t s t o the Grand Jury? 

A. Yes. 

Q. And you were asked whether or not you ever 

t o l d my c l i e n t , Mr. Graham, about the phone c a l l from 

Thelma Rios. 

Do you r e c a l l that? 

A. No. 

Q. Okay. 

Well, s i t t i n g here today you are not sure you 

ever t o l d him about that c a l l from Thelma Rios, are 

you? 

A. No, I don't r e c a l l . 

Q. Okay. 

You can't say t h a t you ever relayed any 

information from Thelma Rios t o my c l i e n t ? 

A. No, I don't r e c a l l . 
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Q. Okay. 

And on that occasion, a couple years a f t e r 

the t r i a l i n A r l o Looking Cloud's case, you t o l d the 

j u r y t h a t Anna Mae Aquash walked out of Troy Lynn's 

house on her own, co r r e c t ? 

A. I don't r e c a l l . 

Q. Okay. 

I w i l l show you — I am going t o show you a 

question asked t o you. Okay. Very good. Was she 

walking on her own power? Your answer, yes. 

Is that what you t o l d the Grand Jury a t that 

occasion? 

A. Yes. 

Q. A l l r i g h t . 

And so she was no longer t i e d t o a board and 

c a r r i e d out, now she's walking out v o l u n t a r i l y ? 

A. Yes. 

Q. Yes? 

A. Yes. 

Q. A l l r i g h t . 

And i n f a c t , you t o l d the Grand Jury at th a t 

occasion you d i d n ' t see anybody push her, shove her, 

or f o r c e her out of the house? 

A. Yes. 

Q. And the group of people th a t l e f t the house, 
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j u s t walked out together; i s th a t c o r r e c t ? 

A. I don't r e c a l l . 

Q. Okay. 

Well, what do you r e c a l l now? 

A. I know she was t i e d up. 

Q. Okay. 

So now you know was t i e d up. But at l e a s t 

back i n 2009, you s a i d on that occasion whether she 

was t i e d up or not she walked out of the house on her 

own, c o r r e c t ? 

A. Uh-huh. 

Q. Okay. 

And then j u s t about s i x months ago, you gave 

testimony i n the t r i a l of Dick Marshall's case, 

c o r r e c t ? 

A. Yes. 

Q. And during t h a t p e r i o d of time, you were 

asked whether my c l i e n t , John Graham, was a supporter 

of the American Indian Movement, c o r r e c t ? 

A. Yes. 

Q. And you t o l d them you weren't sure t h a t he 

even was r e a l l y a supporter of AIM, c o r r e c t ? 

A. Yes. 

Q. Okay. 

I mean, yes, i n t h a t you weren't even sure 
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whether my c l i e n t was an AIM supporter, were you? 

A. Uh-huh. Yes. 

Q. Okay. 

And you again r e i t e r a t e d that you are not 

sure whether Thelma Rios — that information from 

Thelma Rios ever got to my c l i e n t , c o r r e c t ? 

A. Yes. 

Q. You don't know i f he knew anything about th a t 

information, c o r r e c t ? 

A. Yes. 

Q. You t o l d the j u r y on that occasion t h a t you 

weren't even sure that a f t e r l e a v i n g the house whether 

anybody from t h i s group got i n t o a car? 

Do you r e c a l l that? 

A. No, I don't r e c a l l t h a t . 

Q. Okay. 

Were you asked, d i d you see what they d i d 

w i t h Anna Mae Aquash when they got outside the house? 

Your answer, no. Did you see what kind of automobile 

they got i n t o ? No. 

Do you r e c a l l those answers? 

A. Yes. 

Q. Okay. 

So you weren't even l o o k i n g outside so you 

don't know what happened outside, do you? 
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A. No. 

Q. And on the night i n question, you were asked 

by Mr. J a c k l e y i f there was a gun i n v o l v e d . 
You d i d n ' t see my c l i e n t ever w i t h a gun, d i d 

you? 

A. No. 

Q. Troy Lynn's house, that was k i n d of a hang 

out f o r people from the American Indian Movement? 

A. A l o t of people hung out there. 

Q. Okay. 

A l o t of people who had an i n t e r e s t i n the 

American Indian Movement? 

A. That I don't know. 

Q. Okay. 

Well, d i d you t e l l the j u r y t h a t about s i x 

months ago? 

Question, i t was a place where a l o t of 

people who had an i n t e r e s t w i t h or were i n v o l v e d i n 

the American Indian Movement would come t o hang out 

and be w i t h each other, c o r r e c t ? Your answer, yes. 

A. Yes. 

Q. Okay. 

And s i n c e we o r i g i n a l l y t a l k e d about t h i s 

case g a i n i n g a l o t of i n t e r e s t i n 1994 and the rumors 

you heard then, s i n c e 94 t o today, there has been a 
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tremendous amount of information c i r c u l a t e d about t h i s 

case, c o r r e c t ? 

A. Yes. 

Q. And you've read and heard things about the 

case over time, c o r r e c t ? 

A. Yes. 

Q. You heard what some people t h i n k d i d happen 

and what other people t h i n k d i d happen, c o r r e c t ? 

A. Yes. 

Q. During the time p e r i o d i n question t h a t you 

were w i t h my c l i e n t , he was a quie t young man? 

A. Yes. 

Q. Twenty years old? 

A. Yes. 

Q. I n t e r e s t e d i n making chokers and other 

objects, c o r r e c t ? 

A. Yes. 

Q. Sold them t o people, c o r r e c t ? 

A. Yes. 

Q. Went to Pow Wows and sun dances and s t u f f 

l i k e t h a t ? 

A. Yes. 

Q. I want t o ask you about when t h i s event 

a l l e g e d l y happened. 

Do you r e c a l l here s i t t i n g today when t h i s 
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1 c a l l happened? 

2 A. In the l a t t e r p a r t of the year. 

3 Q. Do you r e c a l l t e l l i n g the j u r y i n the A r l o 

4 Looking Cloud case that i t was i n November and th a t i t 

5 was not i n December? 

6 A. No, I don't r e c a l l t h a t . 

7 Q. Let me show you. Were you asked, and I don't 

8 know i f I asked you, but do you r e c a l l about what date 

9 t h i s a l l happened? Your answer, no. I t h i n k i t was 

10 November, but I don't know the date. And the 

11 question, of 1975? Answer, yes. Question, i s i t 

12 p o s s i b l e i t was even i n t o December? Your answer, no, 

13 I don't t h i n k so. 

14 A. Okay. 

15 Q. Was t h a t your testimony on t h a t occasion? 

16 A. Yes. 

17 Q. And p r e v i o u s l y when you were asked by 

18 Mr. Ecoffey back on J u l y 20, 1994, he t o l d you t h a t he 

19 thought Troy — Anna Mae had been at Troy Lynn's a 

20 f u l l two weeks. 

21 Do you remember that? 
22 A. No. 

23 Q. Do you remember t e l l i n g him t h a t you disputed 

24 the time frame and that you t h i n k t h a t t h i s happened 

25 around Thanksgiving? 
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Do you r e c a l l t h a t now? 

A. Yes. 

Q. Okay. 

MR. MURPHY: That's a l l . 

Thank you very much, Ms. J a n i s . 

THE COURT: Mr. Jackley? 

REDIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Ms. J a n i s , you've had se v e r a l meetings or 

inte r v i e w s w i t h law enforcement o f f i c e r s regarding 

what you can r e c a l l from the events t h a t n i g h t a t Troy 

Lynn's; i s tha t f a i r ? 

A. Yes. 

Q. Is i t a s e t t i n g where i n v e s t i g a t o r s would 

come t o you and ask you some questions and then come 

back and ask you some s p e c i f i c questions based on 

information they wanted? 

A. Yes. 

Q. When you met wit h those i n v e s t i g a t o r s on 

those repeated occasions d i d you t r y t o be t r u t h f u l t o 

the best you could? 

A. Yes. 

Q. And t h a t hasn't been an easy process r e l i v i n g 

what happened a t Troy Lynn's t h a t evening and a l l 

those meetings w i t h law enforcement, has i t ? 
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A. No. 

Q. Has i t been an easy process t e s t i f y i n g before 

Grand Jurors and j u r i e s about what happened th a t 

evening at Troy Lynn's? 

A. No. 

Q. Are you r e c e i v i n g any b e n e f i t from coming 

here today and t a l k i n g to t h i s j u r y about what you can 

best r e c a l l happened that evening? 

A. No. 

Q. Do you r e c a l l having a d i s c u s s i o n w i t h 

Mr. Murphy how Annie Mae was t i e d up? 

Do you r e c a l l that? 

A. No. 

Q. Do you r e c a l l having the d i s c u s s i o n w i t h 

Mr. Murphy about how she was t i e d up, not t h a t you 

knew how she was t i e d up, but having t h a t d i s c u s s i o n 

A. Yes. 

Q. Did you t i e Annie Mae up? 

A. No. 

Q. But was she t i e d up that evening? 

A. Yes. 

Q. And you t o l d that t o i n v e s t i g a t o r s ; i s t h a t 
f a i r ? 

A. Yes. 

Q. And you t o l d that t o j u r i e s ; i s th a t f a i r ? 
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A. Yes. 
MR. JACKLEY: No f u r t h e r questions, Your 

Honor. 

MR. MURPHY: Just b r i e f l y . 
RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. When you were approached by Mr. Ecoffey, he 

asked you t o give him any information you had about 

the case, c o r r e c t ? 

A. I don't r e c a l l what he s a i d . 

Q. I f I could approach you and show you the very 

f i r s t of h i s interviews — 

A. Yes. 

Q. Wasn't th a t — 

A. Yes. 

Q. And c o n s i s t e n t l y he asked you t o provide any 

informati o n t h a t you had, c o r r e c t ? 

A. Yes. 

Q. And though you were asked j u s t a moment ago 

by Mr. J a c k l e y about saying that Annie Mae Aquash had 

been t i e d up, you haven't always s a i d t h a t t o law 

enforcement, have you? 

A. No. 

Q. Sometimes she's t i e d up, sometimes she i s n ' t , 

c o r r e c t ? 
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A. Correct. 

Q. Sometimes i n f r o n t , sometimes i n back, 

sometimes t o a board, correct? 

A. Yes. 

Q. Okay. 

MR. MURPHY: Nothing f u r t h e r . 

MR. JACKLEY: Nothing f u r t h e r , Your Honor. 

THE COURT: Thank you, ma'am. 

You are excused. 

Released from her subpoena? 

MR. JACKLEY: She can leave, but we don't 

want t o release her from her subpoena. 

THE COURT: What that means i s you can leave 

now but you are s t i l l under subpoena t o p o s s i b l y be 

c a l l e d back. 

Do you understand that? 

THE WITNESS: Yes. 

THE COURT: Thank you. 

(Witness excused.) 

MR. OSWALD: The st a t e c a l l s Troy Lynn Yellow 

Wood. 

THE COURT: Please stop here, ma'am. 

Please r a i s e your r i g h t hand. 
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1 TROY LYNN YELLOW WOOD, 

2 c a l l e d as a witness herein, having been duly sworn, 

3 under oath t e s t i f i e d as f o l l o w s : 

4 THE COURT: Please take a seat. 

5 DIRECT EXAMINATION 

6 BY MR. OSWALD: 

7 Q. Would you introduce y o u r s e l f , please. 

8 A. My name i s Troy Lynn Star Yellow Wood. 

9 Q. Troy Lynn, do you l i v e i n Denver? 

10 A. I do. 

11 Q. During — w e l l , a l i t t l e b i t about y o u r s e l f . 

12 Mother? Grandmother? 

13 A. I'm a great grandmother. 

14 Q. Okay. 

15 Are you c u r r e n t l y employed? 

16 A. I am. I work f o r Access Housing. I t ' s a 

17 homeless s h e l t e r and a place t h a t provides subsidy 

18 housing f o r people who are homeless. 

19 Q. Okay. 

20 Have you worked there very long? 

21 A. Several years. 

22 Q. Okay. 

23 Troy Lynn, who i s Theda Clarke? 

24 A. Theda, she's my mother's o l d e s t s i s t e r . 

25 She's my aunt. But i n the Lakota t r a d i t i o n she i s my 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



106 

1 mother as w e l l . 

2 Q. Did you have a l o t of i n t e r a c t i o n w i t h Theda 

3 Clarke when you were younger? 

4 A. I d i d . 

5 Q. Was she instrumental i n , I guess, r a i s i n g 

6 you? 

7 A. She was around much of my upbringing. 

8 Q. Do you know A r l o Looking Cloud? 

9 A. I do. 

10 Q. How do you know A r l o ? 

11 A. A r l o i s a r e a l l y good f r i e n d of mine, but my 

12 mother took him as a son. So he became my Hookah 

13 (phonetic) brother. 

14 Q. Is that i n the Lakota t r a d i t i o n ? 

15 A. I t ' s a t r a d i t i o n amongst our people t h a t 

16 somebody who i s w e l l thought of can be adopted by your 

17 fa m i l y . 

18 Q. Do you know John Graham? 

19 A. I d i d . 

20 Q. Do you see Mr. Graham here i n the courtroom 

21 today? 

22 A. I b e l i e v e i t i s t h i s man r i g h t here. 
23 Q. How long has i t been si n c e you've seen him? 
24 A. I don't know. More than — maybe 35 years or 

25 30 plus I don't know. 
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1 Q. Do you know Annie Mae Aquash? 

2 A. I d i d . 

3 Q. A l l r i g h t . I want to take you back t o 1975. 

4 Did you know Anna Mae Aquash back then? 

5 A. I d i d . 

6 Q. Did you see her i n Denver at t h a t time 

7 period? 

8 A. Yes. Theda brought her t o my home and asked 

9 that I keep her there and not l e t a l o t of people know 

10 that she was there. 

11 Q. Can you j u s t t e l l us i f you remember the 

12 address of tha t house? 

13 A. I t was 4494 Pecos, apartment one. 

14 Q. Just as a side l i n e , was your house k i n d of a 

15 meeting place f o r supporters of the American Indian 

16 Movement back then? 

17 A. I t was a gathering place, yeah. There were a 

18 l o t of AIM people i n and out. 

19 Q. Okay. 

20 Did you have room t o keep Anna Mae and l e t 

21 her stay w i t h you? 

22 A. I d i d . 

23 Q. When she came, d i d she have any c l o t h i n g w i t h 

24 her? 

25 A. She did n ' t have anything. 
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Q. And d i d you provide anything f o r her? 

A. I gave her c l o t h i n g , yes, a s h i r t , sweaters, 

whatever. 

Q. Did you provide any t o i l e t r i e s and hygiene 

items, anything l i k e that? 

A. Whatever she needed. 

Q. Did — can you t e l l us a l i t t l e b i t about 

Anna Mae as f a r as how she kept h e r s e l f , t h i n g s that 

s t r u c k you? 

A. She was very neat. Very i n d u s t r i o u s . A l s o 

working or he l p i n g do something. She kept h e r s e l f 

busy. She was very neat i n her appearance. Very — 

j u s t c l e a n and neat. Always. 

Q. Now, when Theda brought Anna Mae over and she 

s a i d those things t o keep her, d i d she e x p l a i n why? 

A. Not r e a l l y , no. There wasn't a b i g 

explanation. 

Q. Had you known Annie Mae before t h i s ? 

A. I knew who she was. I had seen her a t 

various gatherings, but we were not c l o s e f r i e n d s . 

Q. Did you become c l o s e r ? 

A. A f t e r she stayed at my house I became very 

c l o s e t o her. 

Q. Now, we're t a l k i n g 1975. 

Can you give me the best estimate or 
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1 reference p o i n t , l i k e to holidays or something, t h a t 

2 you can when t h i s happened? 

3 A. I t was i n November. I don't know the exact 

4 dates or anything. I t was around Thanksgiving. 

5 And — 

6 Q. How do you know i t was around Thanksgiving? 

7 A. Because we went t o Thanksgiving dinner at my 

8 mother and fa t h e r ' s home, and my mother puts a b i g 

9 Thanksgiving dinner on and a l l of our f a m i l y — every 

10 member of our f a m i l y comes and attends. I t ' s a b i g 

11 formal sit-down dinner and Anna Mae attended w i t h me. 

12 Q. And you remember that? 

13 A. Uh-huh. 

14 Q. I am stopping t o give you a chance t o cough. 

15 A. I am sorr y . 

16 Q. Troy Lynn, j u s t i f we can, about how long d i d 

17 Anna Mae st a y w i t h you then? 

18 A. I don't know. I don't r e a l l y know the exact 

19 time. I t h i n k i t was p o s s i b l y at l e a s t — i t was 

20 longer than a week. I know that because I was going 

21 to school at U n i v e r s i t y of Colorado and i t was r i g h t 

22 before — around — i t was g e t t i n g c l o s e t o the 

23 semester break and I was working on some paperwork and 

24 some papers t h a t I was working on th a t I needed f o r my 

25 c l a s s , and she helped me do the research f o r i t . 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. During the time Anna Mae was w i t h you, d i d — 

d i d she care f o r your c h i l d r e n ? 

A. She d i d . 

Q. Did you have any conversations w i t h her about 

her personal l i f e ? 

A. Many. Many conversations. 

Q. What d i d she care about? 

A. Her daughters, her s i s t e r , her nieces, her 

fam i l y . 

Q. Did she express t o you any fe a r s t h a t she had 

at t h i s time? 

A. She d i d . She — i t was kind of a d i f f i c u l t 

time t o r e a l l y understand, but there was a l o t of 

accusations and a l o t of paranoia amongst, you know, 

j u s t people i n general. And she was — she f e l t t h a t 

people were accusing her of being an informant and 

that they were p o i n t i n g the f i n g e r at her and blaming 

her f o r d i f f e r e n t a r r e s t s t h a t had happened t h a t she 

was at and was released on a PR bond or however. I 

don't r e a l l y know e x a c t l y how, but she was rele a s e d 

and the others were inca r c e r a t e d . 

, And she — she was nervous about i t . She was 

a l i t t l e apprehensive about i t . And when I asked her 

about — I t o l d her, why d i d they l e t you go? What's 

that about. And she s a i d , I don't know. I don't 
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1 r e a l l y know, but I t h i n k they t h i n k that I w i l l l e a d 

2 them back t o Dennis and the others. But — 

3 Q. Okay. 

4 But Troy Lynn, d i d she ever t a l k t o you about 

5 an i n c i d e n t at Farmington? 

6 A. She d i d . 

7 Q. Did th a t i n v o l v e who? 

8 A. She s a i d t h a t people were — i t seems l i k e 

9 there was some kind of — a l i t t l e — a meeting of 

10 c e r t a i n people t h a t were accusing her of being an 

11 informant. And th a t — and she had t o defend h e r s e l f . 

12 And she t o l d me th a t — that Leonard P e l t i e r was there 

13 and th a t he s a i d , you know, I want t o hear i t from the 

14 horse's mouth, Anna Mae. I want t o know i f you are 

15 doing what they are saying that you are doing. Are 

16 you g i v i n g us up? Are you doing t h i s ? 

17 And she s a i d t h a t she j u s t — she s a i d she 

18 was r e a l l y a f r a i d because he had a gun and she s a i d he 

19 h e l d the gun t o her head and she t o l d him i f you 

20 b e l i e v e t h a t about me, then p u l l the t r i g g e r . But 
21 e i t h e r you defend me or you k i l l me because I am t i r e d 
22 of everybody doing t h i s t o me. I am t i r e d of being 

23 the t a r g e t of your — a l l t h i s nonsense. I am not 
24 g u i l t y . 

25 And then she s a i d he j u s t k i n d of laughed and 
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he — he j u s t s a i d , I never b e l i e v e d what everybody 

e l s e s a i d anyway. And he j u s t laughed i t o f f . And 

she s a i d but i t was r e a l l y f r i g h t f u l . I t was r e a l l y 

f r i g h t e n i n g t o her and i t was f r i g h t f u l . 

Q. Did Annie Mae c a l l from your house a t a l l ? 

A. She — I had a phone but she never made any 

phone c a l l s from my home. She would go t o — across 

the s t r e e t t o the 7-Eleven at the end of the block and 

she would make phone c a l l s a l l the time. I don't know 

e x a c t l y who she was t r y i n g t o reach. But she s a i d she 

was t r y i n g t o c a l l an attorney and she was t r y i n g t o 

reach John T r u d e l l and Dino B u t l e r . 

Q. They were her f r i e n d s ? 

A. She s a i d they were the only people she could 

t r u s t . They were her Hookah brothers. She had 

adopted them and she b e l i e v e d that they would — i f 

she could get ahold of them, they would come and they 

would help her. 

Q. Now, when you heard these conversations from 

Annie Mae, d i d you i n q u i r e as t o Theda, your aunt, 

about any of t h i s s t u f f ? 

A. No. 

Q. Now, back then, were you and Angie Begay 

f r i e n d s ? 

A. We were very good f r i e n d s . 
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1 Q. And was Angie Begay in v o l v e d i n a 

2 r e l a t i o n s h i p w i t h someone back then? 

3 A. Yes. She l i v e d w i t h John Boy. 

4 Q. They were c o h a b i t a t i n g the whole time? 

5 A. Well, they l i v e d together. 

6 Q. And d i d they — d i d you see them together a 

7 l o t ? 

8 A. Uh-huh. 

9 Q Was there a time, Troy Lynn, th a t some people 

10 showed up at your house regarding Anna Mae? 

11 A. There was. 

12 Q. Who was there? 

13 A. I am not e x a c t l y c e r t a i n of everybody, but 

14 a l l of a sudden people j u s t s t a r t e d showing up, and 

15 you know, I didn't r e a l l y know who they were showing 

16 up f o r But I assumed that — I thought maybe Aunt 

17 Theda c a l l e d them. But they a l l went i n t o the l i v i n g 

18 room and sat down. And I went i n the k i t c h e n and made 

19 coffee f o r them. 

20 Q. Did you ask what they were doing there? 

21 A. No. 
22 Q. Did you t r y and stay out of the business? 
23 A. I wasn't asked t o be or in c l u d e d i n the 

24 business t h a t was going on. 

25 Q. So they were i n your — . 
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A. But they were i n my l i v i n g room, and I was 

part of the time i n the kitchen and back and f o r t h 

between the back — the bedrooms i n the back of the 

house. 

Q. Do you know any people from the Crusade f o r 

J u s t i c e back then? 

A. Yes. 

Q. Did they come to your house? 

A. Yes. 

Q. Do you know a couple of t h e i r names, i f you 

r e c a l l ? 

A. Corky Gonzalez was there and he was 

accompanied buyer Ernesto V i g i l . I don't know i f 

there were others, but those two, I knew, and I 

remember them being there. 

Q. And V i g i l i s s p e l l e d V-I-G-I-L? 

A. Yes. 

Q. Did Aunt Theda show up? 

A. Yes. I don't know what the order of — who 

showed up, but I t h i n k she was there f i r s t and then 

the others s t a r t e d coming. 

Q. Did John Boy show up? 

A. Yes. 

Q. Do you know i f — d i d A r l o show up w i t h any 

of them? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



115 

1 A. No. 

2 Q. Were they there before A r l o ? 

3 A. Yes. 

4 Q. Was Anna Mae at your house a t t h i s time? 

5 A. She was i n the back bedroom, yes. 

6 Q. Did you have any idea what was being 

7 discussed i n the l i v i n g room i n your house? 

8 A. No, but I d i d go back t o the book bedroom and 

9 she could see out the window who had come i n . And 

10 I — I don't know i f she knew — 

11 MR. MURPHY: Objection. Nonresponsive. 

12 A. — them or not. 

13 THE COURT: Overruled. I t i s , but ask 

14 another question, Mr. Oswald. 

15 MR. OSWALD: Thank you. 

16 Q. (BY MR. OSWALD) So you went back t o the 

17 bedroom and you t a l k e d t o Annie Mae? 

18 A. Uh-huh. 

19 Q. What happened then? 

20 A. She was r e a l l y nervous and scared and 

21 a g i t a t e d j u s t l i k e r e a l l y extremely nervous. Scared. 

22 Frightened. 

23 Q. Did you — at some p o i n t when you were 

24 p r o v i d i n g co f f e e , d i d you see anything i n t h a t f r o n t 

25 room? 
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1 A. I walked i n , and the l i v i n g room was s i t u a t e d 

2 so there were three couches i n the l i v i n g room. And I 

3 walked i n there and there was a coffee t a b l e i n the 

4 middle and I took the coffee on a t r a y and set i t on 

5 the c o f f e e t a b l e . And then I went back i n t o the 

6 kitchen. 

7 But when I was going i n t o the l i v i n g room, 

8 Ernesto V i g i l was s i t t i n g c l o s e s t t o the door and I 

9 saw him — I don 11 know what the conversation was, but 

10 he s a i d , I don't know what you guys do about s n i t c h e s , 

11 but t h i s i s how we handle i t , and he drew h i s f i n g e r 

12 across h i s t h r o a t . 

13 Q. You a c t u a l l y saw that? 

14 A. Uh-huh. He d i d . 

15 Q. Did you go t e l l Annie Mae that? 

16 A. No. 

17 Q. Was she s t i l l i n th a t back bedroom? 

18 A. She was. 

19 Q. What happened next? 

20 A. I don't know — there was a progression of 
21 things t h a t happened. I don't remember e x a c t l y , but 

22 at some p o i n t Aunt Theda went back and t o l d her t o 

23 come out. That she was going w i t h her. And so — and 
24 some time around that time, she began c r y i n g and she 

25 t o l d me, i f they take me from here, you w i l l never see 
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me a l i v e again. And you know — 

Q. What d i d you t h i n k about that? 

A. I j u s t thought she was r e a l l y , you know, j u s t 

scared and paranoid. But because I knew — I knew a l l 

of these people and I had nothing t o f e a r from any of 

them. 

Q. Did t h i s goings on — l e t ' s see — a f f e c t you 

emotionally at the time? 

A. I t d i d . I was r e a l l y u n c e r t a i n about t h i n g s . 

But I — i t f e l t wrong what was going on. I t f e l t 

l i k e i t was wrong. That nobody should be made t o — 

or be subjected t o somebody el s e ' s demand or command 

or whatever you want to say to.go somewhere they 

didn't want to go. 

And I t r i e d t o intervene w i t h Aunt Theda but 

she j u s t b a s i c a l l y cursed me and t o l d me t o get out of 

the way. That I was F'ing s t u p i d and I d i d n ' t know 

what was going on. And — 

Q. About how o l d were you then? 

A. I was i n my 20s. Probably middle or e a r l y — 

middle 20s, probably. I don't know e x a c t l y . 

Q. And j u s t — j u s t a quick s i d e l i n e . Was Aunt 

Theda p r e t t y strong w i l l e d ? 

A. There wasn't very many people t h a t would have 

went up against her, i f any. 
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Q. So when you heard a l l of t h i s going on, and 

you saw Anna Mae c r y i n g , d i d you make any phone c a l l s 

to people? 

A. I d i d . 

Q. What f o r ? 

A. I t r i e d t o get — f i n d somebody t h a t could 

help. I d i d n ' t know what to do. For myself there was 

nothing t o f e a r , but f o r Anna Mae I could sense the — 

I knew she was j u s t f r i g h t e n e d t o death, you know. 

And I j u s t d i d n ' t t h i n k that she should have t o go i f 

she d i d n ' t want to go. 

And so I c a l l e d the AIM house and whoever 

answered the phone and I j u s t t o l d them something i s 

going on here and I need somebody to come. I need 

somebody to come over here. I c a l l e d s e v e r a l other 

numbers. I t h i n k I c a l l e d my mother, as w e l l . I 

don't remember e x a c t l y . I c a l l e d s e v e r a l people. I 

didn't have any l u c k f i n d i n g anybody th a t I thought 

could intervene or help w i t h the s i t u a t i o n . But — 

Q. Do you know George P a l f y ? 

A. I do. 

Q. Did you t r y c a l l i n g him? 

A. I t h i n k he answered the phone. He was a t the 

AIM house and he answered the phone there. 

Q. Did he come by? 
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A. He d i d . 

Q. What about A r l o Looking Cloud? 

Did he show up at some point? 

A. He d i d . I can't r e a l l y say again. But I — 

I don't know e x a c t l y when, but I know he was there. 

Q. Could you t e l l us the circumstances on how 

A r l o showed up? 

A. I t wasn't unusual f o r him to show up at any 

time. He came and went, you know, on a reg u l a r b a s i s . 

And I b e l i e v e he came there looking f o r Joe Morgan who 

was another f r i e n d of ours t o d r i n k w i t h . And Joe 

Morgan's s i s t e r l i v e d j u s t a couple blocks from me so 

he came t o my house f i r s t on the way t o — 

MR. MURPHY: Objection. Lack of personal 

knowledge. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) Okay. 

So d i d you l e t A r l o i n your house? 

A.. I wouldn't have to l e t A r l o i n . He would 

j u s t come i n i f he was there. 

Q. Do you know when A r l o showed up where Anna 

Mae was being kept? 

A. She was i n the bedroom u n t i l a t some p o i n t 

when Theda s a i d f o r her t o come, that they were going 

to take her, or she was going t o go w i t h them or 
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whatever or however i t was s a i d . I don't know 

ex a c t l y . 

Q. Was there a time p e r i o d when Annie Mae could 

have gone t o the basement? 

A. I don't know. I don't remember th a t , but I 

was i n the bedroom making phone c a l l s some of the 

time. So I don't — she could have. 

Q. Did you make any phone c a l l s f o r help other 

than to f r i e n d s ? 

A. I c a l l e d the p o l i c e . Back then they d i d n ' t 

have 911. I t was a j u s t a zero. You j u s t h i t zero 

and the operator would come on and ask what was the 

c a l l concerning or whatever. And I c a l l e d the p o l i c e 

and somebody answered on the other end. 

Q. What happened while you were c a l l i n g the 

p o l i c e ? 

A. Angie came i n and she pushed the phone down 

on the hook and she s a i d , don't do t h a t . You are 

going t o b r i n g a l o t of tr o u b l e down on y o u r s e l f . 

Don't do t h a t . 

Q. Did you respond? 

A. I d i d . 

Q. What d i d you say? 

A. I asked her — I pleaded w i t h her. I t o l d 

her, help me. You know, help me, Angie. Don't l e t 
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t h i s happen. And Angie s a i d , no, I am not going t o . 

Q. At some p o i n t d i d you see Annie Mae w i t h 

Theda and John Boy a f t e r t h i s phone c a l l ? 

A. I don't know what — when i t was. I j u s t 

know — I don't know — I don't know what e x a c t l y 

happened at what time, but I j u s t saw them — they 

flanked her down the hallway. And i n the hallway. 

And then out — you have t o go through the kitchen and 

through the back door. That's what I can r e c o l l e c t . 

I don't know — I don't — I don't know e x a c t l y when 

or what. 

Q. Was A r l o p a r t of t h i s f l a n k i n g t h a t you know 

of? 

A. No. 

Q. You don't know or he wasn't? 

A. He wasn't. 

Q. Where was he? 

A. I don't know where he was. I don't know — I 

don't remember seeing him again u n t i l they were 

g e t t i n g i n the car. 

Q. Well, so when they were f l a n k i n g — and you 

s a i d John Boy and Theda — what — what happened? 

Where were they f l a n k i n g her at and where were they 

going? 

A. They j u s t walked her down the hallway and 
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1 through the house and — 

2 Q. Where d i d they go from there? 

3 A. I thought outside, but I am not e x a c t l y 

4 c e r t a i n about i t . 

5 Q. At some po i n t d i d you see them leave your 

6 house? 

7 A. I d i d . 

8 Q. And describe what you saw as best as you can 

9 remember from 35 years ago. 

10 A. Aunt Theda had a l i t t l e red hatchback car and 

11 I saw Anna Mae i n the back of the hatch. She was 

12 small and she could f i t i n the back of the hatchback 

13 and she had knees p u l l e d back and she had her head 

14 down on her knees. And I t h i n k her arms were around 

15 her knees and she was j u s t — she j u s t had t h i s 

16 defeated look. 

17 And I don't know — I don't know where 

18 e x a c t l y they were a l l p o s i t i o n e d , but Aunt Theda, John 

19 Boy, and A r l o were i n the f r o n t p a r t of the c a r . 

20 Q. Before they l e f t , d i d you p r o t e s t again about 

21 them t a k i n g Anna Mae? 

22 A. At some po i n t I asked Aunt Theda, why d i d you 

23 b r i n g her here i f you were going t o do t h i s ? Why d i d 

24 you do t h i s t o us? You know, why d i d you b r i n g her 

25 here i f you were going t o — you know — because 
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she — when she brought her, she was — i t was under 

the guise of p r o t e c t i o n . She was p r o t e c t i n g her. And 

then everything changed somehow or somewhere and i t 

wasn't — she wasn't doing t h a t . You know, I knew 

th a t . 

Q.. Did you see Anna Mae c r y i n g any more? 

A. No. At one p o i n t when I — when Aunt Theda 

was c u r s i n g me and t e l l i n g me to get out of the F'ing 

way and whatever, then a l l of — a l l of a sudden Anna 

Mae j u s t straightened up, she put her shoulders back, 

and she shook o f f the t e a r s , and j u s t s a i d , i t ' s okay. 

I ' l l go wi t h them because I'm t i r e d of t h i s . I 

j u s t — I want t o get i t straightened out. I am t i r e d 

of everybody b e l i e v i n g t h i s about me. I j u s t want t o 

get i t straightened out and I w i l l go. You know, i t ' s 

a l l r i g h t . 

But I s t i l l knew she didn't want t o go. 

MR. MURPHY: Objection. N a r r a t i v e . 

MR. OSWALD: Okay. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) Go ahead. 

What d i d you say? 

A. I knew she didn't want t o go, but she s a i d 

she would go. 

Q. Did you f i n d i t strange t h a t they put her i n 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the hatchback? 

A. I d i d . I thought that there was probably a 

fo u r t h person, but I don't know or I couldn't see who 

i t was. I thought there were probably four people i n 

there, but I didn't know. I did n ' t why they d i d th a t 

Q. As you s i t here today, you have no idea i f 

there was a f o u r t h person? 

A. No. I can't remember. 

Q. You do know s p e c i f i c a l l y the four people i n 

tha t car th a t you remembered i s what you already 

t e s t i f i e d to? 

A. Yes. 

Q. How d i d A r l o get going i n t h i s thing? 

MR. MURPHY: Objection. C a l l s f o r 

spec u l a t i o n . 

THE COURT: I t h i n k your question needs 

e i t h e r more c l a r i f i c a t i o n or withdrawn. 

MR. OSWALD: Okay. 

Q. (BY MR. OSWALD) How i s i t t h a t A r l o went 

along i n the Pinto? 

MR. MURPHY: Same o b j e c t i o n . 

THE COURT: Sustained. 

Q. (BY MR. OSWALD) Did you hear any 

conversations of them t a l k i n g t o A r l o ? 

A. I did n ' t . 
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1 Q. Pardon me? 

2 A. I d i d n ' t . 

3 Q. Okay. 

4 Do you know who drove? 

5 A. I t h i n k i t was — I t h i n k i t was one of the 

6 men, but I don't know. I r e a l l y can't say. I 

7 don't — I'm not c e r t a i n . I can't remember. 

8 Q. Did you ever see Anna Mae again? 

9 A. No. 

10 Q. Did you see A r l o again? 

11 A. A f t e r some — some time I d i d . 

12 Q. Did you see John Graham again? 

13 A. I d i d . 

14 Q. Back i n Denver? 

15 A. Yes. 

16 Q. Did you ask any of them what happened? 

17 A. No. 

18 Q. Why wouldn't you? 

19 A. Because I j u s t assumed th a t they took her 

20 over there and l e f t her over there. I t was a r e a l l y 

21 short length of time, you know, tha t a l l of t h i s 

22 happened I t wasn't very long. 

23 Q. Did you know A r l o then and kept i n contact 

24 w i t h him throughout the years a f t e r t h i s ? 

25 A. Yes. He was f r e q u e n t l y around my home and my 
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family. 

Q. Would he s t a r t t a l k i n g about t h i s i n c i d e n t ? 

A. He never t a l k e d about i t . 

Q. At some po i n t d i d you take him anywhere to 

t a l k about t h i s i n c i d e n t ? 

A. What happened was T r u d e l l came to Denver and 

he s a i d he was going to be the opening act a t the 

Paramount Theater. And he s a i d t h a t he would leave 

some t i c k e t s f o r me at the window. And he was the 

opening act f o r Midnight O i l and so he t o l d me t o go 

ahead and come and b r i n g whoever I wanted. But i t was 

short n o t i c e and so A r l o j u s t happened to show up and 

so he and I went there. 

And p r i o r t o t h i s , I had — I had ran across 

T r u d e l l i n C a l i f o r n i a , i n San Francisco, and he — he 

asked me about what I knew about whatever happened and 

then he expressed an i n t e r e s t i n wanting t o know what 

happened. 

And so when A r l o went w i t h me t o the 

performance, I t o l d him, w e l l , A r l o was one of the 

people t h a t was there. And I r e a l l y — I d i d n ' t 

r e a l l y know — I didn't — I d i d n ' t expect anything 

except f o r , you know, what I thought had happened 

u n t i l A r l o t o l d T r u d e l l everything t h a t had r e a l l y 

taken place. 
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Q. And as f a r as a year, was t h i s s e v e r a l years 

l a t e r l i k e l a t e 80s? 

A. I don't know how many years, but i t was a 

number of years l a t e r . 

Q. Did you hear — j u s t yes or no — d i d you 

hear A r l o Looking Cloud t e l l i n g Mr. T r u d e l l what 

happened t o Annie Mae? 

A. I d i d . 

Q. Were you surprised? 

A. I was shocked. 

Q. Over the years, d i d you ever hear A r l o , then, 

a f t e r t h i s , speak of t h i s i n c i d e n t t o you? 

A. He didn't r e a l l y speak about i t , but 

sometimes when he would — was drunk, he would, you 

know, a l l u d e t o d i f f e r e n t — a l l u d e t o t h a t . But he 

never r e a l l y — he never spoke, you know, l i k e about 

the d e t a i l s of whatever happened or anything l i k e 

t h a t . He would j u s t — he was wounded over i t . He 

was hurt over i t . Over everything. And when he was 

drunk he would, you know, j u s t a l l u d e t o i t . He never 

would speak d i r e c t l y t o i t . He never r e a l l y d i d t h a t . 

Q. Did you ever pump him f o r information? 

A. No. 

Q. Now, you know you were asked t o t e s t i f y at 

Grand J u r i e s i n the f e d e r a l system. 
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Do you remember that? 

A. Yes. 

Q. Did you t r y and minimize — 

MR. MURPHY: Objection. B o l s t e r i n g . 

THE COURT: The question was, d i d you t r y — 

Q. (BY MR. OSWALD) How — 

THE COURT: I want to make sure t h a t I am 

reading the question. 

MR. OSWALD: That i s c o r r e c t . I w i l l 

withdraw the question and s t a r t over. 

THE COURT: That's f i n e . 

Q. (BY MR. OSWALD) How would you c h a r a c t e r i z e 

your testimony p r i o r to t h i s ? 

MR. MURPHY: Objection. Vague. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) You may answer. 

A. I gave as l i t t l e information as I p o s s i b l y 

could. 

Q. Why? 

A. Because of A r l o — because of my r e l a t i o n s h i p 

w i t h A r l o and my f r i e n d s h i p w i t h A r l o . 

Q. Was Theda s t i l l around you and i n your l i f e 

a lso? 

A. She was. 

Q. Do you remember t a l k i n g w i t h Kamook Banks, 
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Kamook Ecoffey, now? 

A. I do. 

Q. Do you remember where? 

A. She came to my house and she s a i d t h a t she 

wanted t o t a l k w i t h A r l o , but she didn't t h i n k A r l o 

would t a l k w i t h her alone so she came and she — 

MR. MURPHY: Objection, Your Honor. 

Nonresponsive t o the question. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) You may proceed. 

A. She s a i d that she needed t o know the 

answers — 

MR. MURPHY: Objection. Hearsay. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) Okay. 

Now, d i d you know at t h a t time t h a t she was 

working w i t h the FBI? 

A. I di d n ' t . 

Q. She t a l k e d t o you on two d i f f e r e n t occasions; 

i s t h a t r i g h t ? 

A. Yes. 

She came one night and she s a i d t h a t A r l o was 

i n j a i l i n Denver and that he was being r e l e a s e d the 

f o l l o w i n g morning at , I don't know, eleven o'clock or 

something. I don't remember the exact time, but i t 
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was s t i l l morning. He was going t o be released from 

the Denver j a i l and would I go wi t h her — would I go 

with her so that she could t a l k t o A r l o . 

Q. And d i d t h a t happen? 

A. I t d i d . 

Q. Was t h i s a lengthy conversation between you, 

Kamook, and A r l o ? 

A. I don't know what the length was, but at 

f i r s t A r l o wouldn't say anything. He j u s t wouldn't -

MR. MURPHY: Occurred. Nonresponsive. 

THE COURT: I t h i n k the nonresponsive 

o b j e c t i o n g e n e r a l l y belongs t o the asker of the 

question. 

I am going t o overrule that unless there 

i s some t h i n g — 

MR. MURPHY: N a r r a t i v e . 

THE COURT: — objectionable i n the question 

MR. MURPHY: Then I object as to n a r r a t i v e . 

THE COURT: That's the same o b j e c t i o n here 

and I t h i n k i t ' s not p a r t i c u l a r l y n a r r a t i v e . 

Overruled. 

Nonetheless, the question i s over so I guess 

you w i l l ask another one. 

MR. OSWALD: Yes. 

Thank you. 
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1 Q. (BY MR. OSWALD) I'd l i k e t o show you State's 

2 E x h i b i t 22. 

3 Do you recognize that? 

4 A. I t ' s the apartment on 4494 Pecos. I t ' s a — 

5 i t was a t r i p l e x . There were three apartments and 

6 mine was number one. 

7 Q. Okay. 

8 A. And that's the porch t o the back — the 

9 kitc h e n . 

10 Q. Is t h i s a true and accurate p i c t u r e of what 

11 i t looked l i k e ? 

12 A. Uh-huh. 

13 MR. OSWALD: I would o f f e r E x h i b i t 22. 

14 MR. MURPHY: No o b j e c t i o n . 

15 THE COURT: Can I see i t , please? 

16 Thank you. 

17 MR. OSWALD: May I show and p u b l i s h , Judge? 

18 THE COURT: Yes. 

19 MR. OSWALD: I t ' s p r e t t y dark. I am going t o 

20 pass i t around, i f I may, Judge? 

21 THE COURT: C e r t a i n l y . 

22 MR. OSWALD: Judge, may I j u s t have a couple 

23 seconds? 

24 THE COURT: You may. 

25 Q. (BY MR. OSWALD) Troy Lynn, a f t e r you saw them 
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t a k i n g Anna Mae, d i d you have any i n t e r a c t i o n s w i t h 

John Boy Graham and Angie a f t e r that? 

A. That day? 

Q. Not — yeah, a f t e r that date. Through the 

spri n g , summer. 

A. I d i d . 

Q. Can you describe that type — the i n t e r a c t i o n 

that you r e c a l l ? 

A. I r e a l l y — I — what I can remember i s t h a t 

Angie was working at NARF, Native American Rights Fund 

i n Boulder. And tha t i n i t i a l l y my Aunt Faney took 

care of Arrow Woman and then Angie got an apartment 

and I b e l i e v e John Boy took care of Arrow Woman a f t e r 

t h a t . 

And I was going to school and so I wasn't — 

I was — I wasn't gone a l l the time. O c c a s i o n a l l y we 

were a l l around each other. 

Q. Do you — can you t e l l the j u r y what a sun 

dance i s ? 

A. I t ' s a prayer and p u r i f i c a t i o n ceremony t h a t 

takes place during the summer months. I t ' s a four-day 

prayer o f f e r i n g — s e l f - o f f e r i n g t h a t our people do 

f o r h e a l t h and help. 

Q. Did you partake of a sun dance the summer 

a f t e r you l a s t saw Anna Mae? 
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A. We t r a v e l e d a l l together t o Cherry Creek and 

I say we, i t was Angie, John Boy, myself, and T r u d e l l . 

We t r a v e l e d t o Cherry Creek, South Dakota, where they 

went up on the h i l l . They — I am speaking of some of 

them, I mean, went up on the h i l l . And we stayed down 

below. Kept a f i r e going the four days. And we fed 

the people t h a t were around there. 

Q. I want to t a l k to you j u s t a l i t t l e b i t now 

before I c l o s e up here about what c l o t h i n g items d i d 

you give Annie Mae while she was s t a y i n g w i t h you 

a f t e r Thanksgiving? 

A. I gave her an orange — i t was an orange 

t u r t l e n e c k neck sweater that was the Bronco orange. 

At t h a t time i t was orange crush. I t ' s what they 

c a l l e d the Bronco defense team. And the s h i r t s — or 

the sweater was one of those Bronco sweaters. I t was 

a t u r t l e n e c k long sleeved ribbed wool sweater. 

Q. Did you — do you r e c a l l what she was 

wearing, then, when you saw her i n the back hatchback 

of t h a t Pinto? 

A. She had that sweater on. She had on a brown 

maybe suede or — a brown j a c k e t and she had on jeans. 

Q. Was the suede j a c k e t yours also? 

A. No. I t was hers. She came w i t h i t . 

Q. How about her pants? 
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Were those yours? 

A. She had at various times worn my pants but my 

pants were too b i g f o r her. So she would wear mine 

and wash hers and she had her own on. 

Q. So she — i f we're t a l k i n g Thanksgiving then, 

she had enough time t o do laundry and you did n ' t 

object to that? 

A. No. 

Q. Okay. 

And you know she d i d laundry throughout the 

days th a t she stayed with you? 

A. Yes. 

Q. Did you see any of her w r i t i n g s ? 

A. I didn't, l i k e , see them t o read them, but I 

saw her — she would s i t at the t a b l e i n the ki t c h e n 

and w r i t e . I asked her who she was w r i t i n g t o and she 

s a i d her s i s t e r . And her — she was l e t t i n g her 

fa m i l y know where she was or whatever. But she was 

t r y i n g t o be i n contact w i t h her daughters through her 

s i s t e r or something of that nature. 

Q. J u s t t o be f a i r , Troy Lynn, do you know i f 

Annie Mae was h i d i n g from the FBI a t t h a t p o i n t ? 

A. I n i t i a l l y I didn't, but towards the end I 

d i d . 

Q. When the p o l i c e t a l k e d t o you — l e t me 
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rephrase t h i s . 

Did the p o l i c e come to t a l k t o you over the 

years? 

A. The FBI d i d . 

Q. Would you cooperate w i t h them at t h a t time? 

A. No, I di d n ' t . 

Q. Did you m a i l any of those l e t t e r s f o r Anna 

Mae? 

A. She mailed them. There was a mailbox at the 

end of our block and she would walk there and m a i l the 

l e t t e r s . 

Q. By the way, when they took Anna Mae out of 

your house, was there any luggage or baggage th a t Anna 

Mae had w i t h her? 

A. No. 

Q. Did you ever see any personal i d e n t i f i c a t i o n , 

w a l l e t , purse, anything l i k e t h a t t h a t she may have 

had? 

A. I don't t h i n k she had any. I d i d n ' t see i t . 

Could she have had i t i n her pocket, I don't — not 

that I know of, though. 

Q. I f you can r e c a l l , d i d she have a l o t of 

jewelry on? 

A. She wore a s i l v e r b r a c e l e t . I t h i n k i t 

had — i t may have had turquoise on i t and she wore 
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r i n g s . I can't be s p e c i f i c about what they looked 

l i k e but she had very b e a u t i f u l slender hands and she 

had w e l l - c a r e d - f o r n a i l s and she had the r i n g s and the 

b r a c e l e t . 

Q. You s a i d , Troy Lynn, t h a t you d i d n ' t t h i n k 

she had anything w i t h her. 

Did she have postage a v a i l a b l e t o her f o r 

m a i l i n g the l e t t e r s ? 

A. I don't remember. I don't t h i n k t h a t i t was 

very much f o r l e t t e r s . But I know she d i d n ' t have 

very much cash. You know, I do remember we d i d n ' t 

have coffee. We were out of coffee and she was a 

coffee d r i n k e r . B i g time coffee d r i n k e r . And a 

f r i e n d of ours — a male f r i e n d of ours came and he — 

she t o l d him we don't have any coffee or we would make 

you some co f f e e . So he s a i d , w e l l , I can f i x t h a t and 

he went to the 7-Eleven across the s t r e e t and he 

bought her a b i g can of coffee. 

Q. I am going t o show you what's marked as 

State's E x h i b i t 18. 

Do you see that? 

A. Yes. 

Q. Who i s that? 

A. I t ' s Anna Mae. 

Q. Okay. 
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1 MR. OSWALD: I would o f f e r E x h i b i t 18. 

2 MR. MURPHY: No o b j e c t i o n . 

3 THE COURT: W i l l be received. 

4 A. Can I say, when she came, her h a i r wasn't 

5 long. 

6 Q. (BY MR. OSWALD) Okay. 

7 Let me ask t h i s . Was her h a i r a d i f f e r e n t 

8 length? 

9 A. I t was. 

10 Q. Okay. 

11 THE COURT: May I see i t , , please. 

12 MR. OSWALD: Yes. I am sorry, Judge. I 

13 didn't mean to exclude you. 

14 THE COURT: Okay. 

15 Thank you. 

16 MR. OSWALD: Can I pass t h i s around t o the 

17 j u r y a l s o , Judge? 

18 THE COURT: P r e t t y c l o s e to 12:00 o'clock, 

19 Mr. Oswald. 

20 MR. OSWALD: Yes. 

21 I have no f u r t h e r questions. 

22 THE COURT: Okay. 

23 We'll look a t the photograph f o r a couple 

24 minutes and then we w i l l break f o r lunch, f o l k s . 

25 Please remember during the break you are not 
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to d i s c u s s the case w i t h anyone or amongst yourselves 

and you are not t o form any opinions on t h i s matter 

u n t i l you have heard a l l of the evidence and you are 

released f o r your d e l i b e r a t i o n s . 

Thank you. 

(Off the record.) 

THE COURT: Okay. 

S a t i s f i e d t h i s i s the j u r y , gentlemen? 

MR. JACKLEY: I am, Your Honor. 

THE COURT: Mr. Murphy? 

MR. MURPHY: I am, Your Honor. 

THE COURT: I b e l i e v e , Mr. Murphy, you are up 

f o r cross-examination. 

MR. MURPHY: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Would you l i k e t o be r e f e r r e d t o as 

Ms. Yellow Wood? 

A. That's f i n e . 

Q. Or Star Yellow Wood? 

A. That's f i n e . 

Q. I want t o s t a r t by c l a r i f y i n g some of the 

phrases you used during your d i r e c t examination. You 

mentioned twice somebody named Arrow Woman. 

Arrow Woman i s whom? 
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A. Arrow Woman i s Angie Begay's daughter. 

Q. Okay. 

And you i n d i c a t e d t h a t during a time or 

during the time i n question you r e c a l l my c l i e n t being 

Arrow Woman's caretaker? 

A. Yes. 

Q. Okay. 

And you a l s o were asked j u s t a few questions 

about sun dances. And during t h a t d i s c u s s i o n of the 

sun dance you a l s o discussed men going up on a h i l l . 

Do you remember that? 

A. Yes. 

Q. Now, the sun dance i t s e l f i s a t r a d i t i o n a l 

ceremony> c o r r e c t ? 

A. Yes. 

Q. And involves both men and women? 

A. Yes. 

Q. And there i s d i f f e r e n c e r o l e s , f o r instance, 

men p i e r c e where as women t y p i c a l l y do not? 

A. That's r i g h t . 

Q. Although women w i l l o f f e r f l e s h o f f e r i n g s ? 

A. Yes. 

Q. The iss u e about going up on a h i l l , t h a t ' s 

a c t u a l l y a d i f f e r e n t ceremony from a sun dance? 

A. I t i s . 
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Q. Sometimes r e f e r r e d t o as a v i s i o n quest? 

A. Himlache (phonetic). 

Q. I j u s t wanted to c l a r i f y those p o i n t s . 

I want to go i n t o something Mr. Oswald asked 

you about. He asked you i f during previous contacts 

w i t h law enforcement you were w i l l i n g t o give f u l l 

i n f ormation. 

Do you remember that t o p i c ? 

A. I do. 

Q. And you i n d i c a t e d that when you had t a l k e d t o 

law enforcement on previous occasions you were 

h e s i t a n t t o give them a l l the information? 

A. I was. 

Q. And when you were asked about inform a t i o n you 

had given over the course of t h i s information f o r 23 

years now t h a t you gave as l i t t l e i n formation as 

p o s s i b l e , c o r r e c t ? 

A. I n i t i a l l y , I d i d . 

Q. Okay. 

And you d i d so because you wanted to p r o t e c t 

A r l o Looking Cloud? 

A. P r i m a r i l y , yes. 

Q. He was your f r i e n d ? 

A. Yes. 

Q. And so now I have got some of your 
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statements. I got 13 of your statements here. You 

were asked t o t e s t i f y at Grand J u r i e s , c o r r e c t ? 

A. Yes. 

Q. And you d i d so on a couple occasions? 

A. I d i d . 

Q. And you t a l k e d to law enforcement on a number 

of occasions, c o r r e c t ? 

A. Many. 

Q. Many. 

And you are saying t h a t during those 

instances where you were asked to give information 

that you gave inaccurate information t o p r o t e c t 

Mr. Looking Cloud? 

A. I never gave inaccurate information. I j u s t 

l e f t pieces out. 

Q. You l e f t pieces out. 

So you were w i l l i n g to give incomplete 

answers i n order t o protect Mr. Looking Cloud? 

A. Yes. 

Q. Okay. 

And so your f e e l i n g s about some outside 

c o n s i d e r a t i o n , i n t h i s case Mr. Looking Cloud, was 

something t h a t you allowed t o a f f e c t how you presented 

evidence or provided information t o law enforcement or 

the Grand Jury? 
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A. I t a f f e c t e d i t . 

Q. I t a f f e c t e d i t . 

Now, I want t o get a sense of what you might 

have l e f t out and what you were holding back. 

From what I have gathered, you have given at 

l e a s t four v o l u n t a r y interviews with the FBI. 

Does th a t sound about f a i r ? 

A. I t h i n k i t ' s much more than four. 

Q. Okay. 

In any regard, i n none of those i n t e r v i e w s 

were you re q u i r e d t o give them information, were you? 

A. No. 

Q. You were f r e e t o t a l k t o them or not t o t a l k 

t o them? 

A. Yes. 

Q. You were never read your Miranda r i g h t s or 

anything l i k e that? 

A. No. 

Q. You weren't a suspect i n a crime? 

A. No. 

Q. And you began g i v i n g them information as 

e a r l y as 1987? 

A. I am not c e r t a i n . I f that's what you have, 

yes. 

Q. Do you r e c a l l g i v i n g information any time 
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p r i o r to 1987? 

A. I am not c e r t a i n . I don't remember. I am 

not c e r t a i n . I could have or maybe not. I don't 

know. 

Q. . Okay. 

I f the f i r s t report I have i s from June 15, 

87, do you t h i n k t h a t might be an accurate assessment 

of when you s t a r t e d t a l k i n g ? 

A. P o s s i b l y . 

Q. Okay. 

But i t even could have been e a r l i e r ? 

A. I don't know. 

Q. In any regard, you gave many statements t o 

law enforcement and you a l s o appeared before the Grand 

Jury on s e v e r a l occasions? 

A. I d i d . 

Q. And gave lengthy testimony i n f r o n t of the 

Grand Jury? 

A. I d i d . 

Q. And you a l s o t e s t i f i e d at A r l o Looking 

Cloud's t r i a l ? 

A. I d i d . 

Q. And you t e s t i f i e d against Dick M a r s h a l l a t 

h i s t r i a l ? 

A. I d i d . 
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Q. One of the interviews you gave back i n 

2000 was the i n t e r v i e w Mr. Oswald discussed where you 

and A r l o and Kamook Banks sat down to t a l k . 

Do you remember that? 

A. Yes. 

Qj. I f I represent t o you th a t the recording of 

tha t i n t e r v i e w i s about s i x hours i n d u r a t i o n , does 

that f a i r l y and a c c u r a t e l y represent what you r e c a l l 

as t o the duration? 

A. No, i t wasn't that long. 

Q. I f i t covered nine cassette tapes, i s th a t 

something t h a t you would be d i s p u t i n g as w e l l ? 

A. I t wasn't that long. 

Q. You are sure of that? 

A. That I can remember. 

Q. That you can remember? 

A. Yeah. 

Q. I f the t r a n s c r i p t i s 257 pages — 

You have seen p o r t i o n s of t h a t i n t e r v i e w , 

c o r r e c t ? 

A. Excerpts of i t . 

Q. Did they ever give you the whole chunk of i t 

A. No. 

Q. Happened a long time ago, c o r r e c t ? 

A. In 1987? 
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Q. No. 2000, you, Troy Lynn, and Kamook? 

A. Oh. 

What i s your question? 

Q. My question i s , i t happened a w h i l e ago. You 

are not sure e x a c t l y how long the i n t e r v i e w took? 

A. No. 

Q. Well, what I'm i n t e r e s t e d i n i s t h a t you s a i d 

you had l e f t out p o r t i o n s of your s t o r y and conceded 

tha t i t ' s a f f e c t e d your s t o r y because you were 

i n t e r e s t e d i n p r o t e c t i n g A r l o . 

But i n each of the statements you have given, 

over the l a s t — since 1987, you have always mentioned 

A r l o east involvement, true? 

A. Yes. 

Q. Okay. 

In f a c t , you were one of the witnesses t h a t 

t e s t i f i e d against him at h i s own t r i a l , c o r r e c t ? 

A. I t e s t i f i e d at the t r i a l . I wouldn't say 

against him. 

Q. Well, l e t me ask you t h i s , i f you were t r y i n g 

to g ive as l i t t l e information as p o s s i b l e , how i s i t 

t h a t you have a c t u a l l y been f o r the l a s t decade or 

more probably the most productive and t a l k a t i v e 

witness the government has? 

A. I n i t i a l l y , I was not. 
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I t o l d you l a t e r , a f t e r A r l o had spoken w i t h 

T r u d e l l and a f t e r the s t o r y had b a s i c a l l y become 

p u b l i c , then I didn't f e e l t h a t there was anything t o 

withhold. 

Q. But the d i s c u s s i o n w i t h T r u d e l l happened way 

back i n the 80s, d i d i t not? 

A. I don't know — I don't remember what the 

time p e r i o d was. I t was previous t o t h a t . 

Q. I t was previous t o — i t was previous t o 

1987, was i t not? 

A. Probably. 

Q. Because you t a l k about that meeting from the 

very beginning, c o r r e c t ? 

A. I don't know. I don't remember t h a t . I 

don't know what's i n that, so I don't r e a l l y remember. 

Q. So — 

A. I f you say i t does, i t does. 

Q. Well, i f you were withholding i n f o r m a t i o n up 

u n t i l the time A r l o spoke w i t h Mr. T r u d e l l , then every 

statement a f t e r t hat, whether i t happened i n 87 or 88, 

would have been a complete r e n d i t i o n of events, would 

i t not? 

A. Probably f o r the most p a r t . 

Q. You weren't s l a n t i n g your testimony a f t e r 

that? 
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A. I don't t h i n k so. 

Q. So i t should be r e l a t i v e l y c o n s i s t e n t ? 

A. I b e l i e v e that the f a c t s that I can remember 

have been c o n s i s t e n t , yes. 

Q. In any regard, f o r about a decade you have 

been an epicenter of t h i s case, true? 

MR. OSWALD: I w i l l object, Your Honor — 

I w i l l withdraw the o b j e c t i o n . 

THE COURT: Okay. 

Q. (BY MR. MURPHY) I want to go to another issue 

you discussed on d i r e c t which i s you were asked by 

Mr. Oswald, a f t e r Anna l e f t your house, whether you 

were concerned f o r her s a f e t y . 

Do you r e c a l l b a s i c a l l y t h a t l i n e of 

questioning? 

A. I do. 

Q. You d i d n ' t do any follow-up a f t e r t h a t , d i d 

you? 

A. I did n ' t because I got a c a l l from another 

person i n South Dakota who s a i d t h a t Anna Mae was i n 

Oglala. 

Q. And she was safe i n Oglala, c o r r e c t ? 

A. That's what t h i s person s a i d , yes. 

Q. Okay. 

And so you heard from somebody you knew i n 
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South Dakota t h a t a f t e r Ms. Aquash l e f t your house, 

whenever th a t was, some time at a l a t e r date, she was 

s t i l l doing okay i n Oglala? 

A. That's what t h i s person t o l d me, yes. 

Q. Do you remember how many weeks a f t e r Anna 

l e f t your house that that c a l l happened? 

A. I don't know. I t was r e l a t i v e l y soon a f t e r , 

but I couldn't t e l l you the dates or anything. 

Q. Okay. 

I t wasn't l i k e the next day on the day a f t e r ? 

A. No. No. No. 

Q. Okay. 

Last t h i n g I am going t o touch base w i t h 

you — w e l l , take that back. 

I want to t a l k about the term f l a n k i n g . That 

was used s e v e r a l times during your d i r e c t examination. 

When Anna Mae l e f t your house, Theda Clarke 

was standing or walking i n f r o n t of her, c o r r e c t ? 

A. I t h i n k so, but — or they — I'm not sure. 

I'm not sure of the order. I j u s t know tha t John Boy, 

Aunt Theda, and Anna Mae — or they walked her out. . I 

don't know the exact order. 

Qj. Okay — 

MR. MURPHY: Your Honor, may I approach? , 

THE COURT: Yes. 
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MR. MURPHY: Okay. 

Thanks. 

Q. (BY MR. MURPHY) I'm going to show you your 

testimony from the t r i a l of Richard M a r s h a l l . 

I f you could j u s t maybe read t h a t page. 

A. In the yellow — 

Q. To y o u r s e l f . I j u s t want to get you 

f a m i l i a r . And i f t h a t helps you — 

Have you had time to read t h a t now? 

A. Uh-huh. 

Q. At l e a s t on that occasion you r e c a l l Theda 

walking f i r s t , Anna Mae walking second, and my c l i e n t , 

Mr. Graham, walking behind her? 

A. That's what i t says. 

Q. Are you saying i t was untrue when you s a i d 

t h a t four months ago? 

A. Well, t h a t ' s what I remember. I can't t e l l 

you the exact order, but I t h i n k t h a t ' s probably what 

i t was. I don't know. I can't r e a l l y t e l l you the 

exact order. 

Q. But you t o l d t h a t j u r y t h a t t h a t was the 

exact order? 

A. Well, t h a t ' s what I remembered at t h a t time. 

Q. So — and tha t was i n A p r i l of t h i s year? 

A. Uh-huh. 
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Q. That's a yes? 

A. Yes. 

Q. So i t was exact, then; i t ' s not exact now. 

That's f a i r enough. F a i r enough. 

What I want to get to i s at the time that you 

saw them walking down the h a l l , you were i n the 

hallway, too, co r r e c t ? 

A. I t h i n k I was at the end of the hallway or — 

or yeah, I could have been i n the hallway w i t h them. 

I t was wide enough f o r a l l — we could have a l l f i t i n 

there. 

Q. Well, you i n d i c a t e d 'that Theda brushed past 

you as they walked out, c o r r e c t ? 

A. She s o r t of pushed me, I guess you could say. 

Q. Okay. 

I f you s a i d on that occasion t h a t she brushed 

me aside, would that be a f a i r statement? 

A. Yes. 

Q. So you were very very c l o s e t o these three 

i n d i v i d u a l s at that time? 

A. Yes. 

Q. A l l r i g h t . 

You got a good look at what was going on? 

A. Yes. 

Q. Okay. 
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E a r l i e r today you were asked about phone 

c a l l s you made, and you s a i d that you c a l l e d the 

p o l i c e or attempted t o c a l l the p o l i c e , and t h a t Angie 

Ja n i s stopped you from doing so? 

A. She. 

Q. You r e c a l l that? 

A. Yes. 

Q. You a l s o s a i d today that during t h a t time 

p e r i o d you went i n t o the back bedroom and you t r i e d 

c a l l i n g your mom, and you t r i e d c a l l i n g another — a 

number of other i n d i v i d u a l s , c o r r e c t ? 

A. Yes. 

Q. Now — and you s a i d t h a t you were seeking 

help f o r Anna because you f e l t t h a t something wrong, 

was going on, c o r r e c t ? 

A. Yes. 

Q. You were making v a l i a n t e f f o r t s t o stop t h i s ? 

A. I r e a l l y didn't know how t o — or what t o do. 

But I di d n ' t t h i n k that I could — I co u l d stop i t , 

but I thought p o s s i b l y others could. 

Q. Okay. 

And so th a t ' s why you made these e f f o r t s on 

her behalf? 

A. Yes. 

Q. Well, during the lunch break I read the 
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e n t i r e t r a n s c r i p t s of. your testimony at both Dick 

Marshall's t r i a l and A r l o Looking Cloud's t r i a l . In 

n e i t h e r of those t r i a l s even though you are asked 

about phone c a l l s do you mention anything about any of 

these other c a l l s . 

Does that shock you? 

A. No. 

Q. So even though today you are saying t o t h i s 

j u r y t h a t you were making h e r o i c e f f o r t s , e s s e n t i a l l y , 

t o stop t h i s , that's something that j u s t never came up 

i n s i x months ago or four years ago or f i v e years ago? 

A. I t h i n k i t has come up i n the past. 

Q. You do. 

Do you r e c a l l when? 

A. No, but I know i t ' s been a t o p i c of 

d i s c u s s i o n before so I know tha t i t ' s got t o be i n 

there somewhere. 

Q. W e l l , i f you had brought t h a t up a t , say, 

Dick M a r s h a l l ' s t r i a l , t h a t wouldn't have hurt A r l o , 

would i t ? 

A. I don't know. 

Q. W e l l , he was already convicted and doing a 

l i f e sentence, r i g h t ? 

A. I don't know. 

Q. But you know he's been convicted? 
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1 A. Yes, I know. 

2 Q. You know he's l o s t h i s appeal? 

3 A. Yes. 

4 Q. You know he's been sentenced t o l i f e ? 

5 A. Yes. 

6 Q. So you wouldn't have withheld t h a t 

7 information at Dick Marshall's t r i a l because you were 

8 a f r a i d of h u r t i n g A r l o , would you? 

9 A. Which information? 

10 Q. The information you gave today about c a l l i n g 

11 your mom and c a l l i n g other people t o t r y t o get them 

12 to stop t h i s ? 

13 A. No. 

14 Q. Okay. 

15 And at A r l o ' s t r i a l , by th a t time i t wasn't 

16 going t o hurt A r l o , was i t ? 

17 A. I don't know. I don't t h i n k so. I don't 

18 know. 

19 Q. Well, you already made — you already gave 

20 the testimony about the c a l l t o the p o l i c e , r i g h t ? 
21 A. Uh-huh. 

22 Q. Yes? 

23 A. Yes. 

24 Q. Well, I am going t o s t a r t back t a l k i n g about 

25 some of the things that you discussed, the sequence of 
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1 events, and I want to s t a r t w i t h why Theda brought 

2 Anna to your house. 

3 Theda brought Anna to your house and she t o l d 

4 you t h a t she brought Anna to your house so you could 

5 help p r o t e c t Anna, co r r e c t ? 

6 A. For safe keeping, b a s i c a l l y , yeah. 

7 Q. Well, t o p r o t e c t her? 

8 A. Yes. 

9 Q. To keep her safe? 

10 A. Yes. 

11 Q. To watch out f o r her and not l e t anything bad 

12 happen to her? 

13 A. Yes. 

14 Q. And the p l a n at the time she was dropped o f f 

15 at your house was f o r Anna t o stay at your house 

16 temporary before she moved to the next safe house, 

17 c o r r e c t ? 

18 A. Yes. I t h i n k so. 

19 Q. That's what you were given reason t o b e l i e v e 

20 by Theda, c o r r e c t ? 
21 That's what she t o l d you? 

22 A. I don't know i f she d i d or not, but t h a t was 

23 probably the assumption. I don't know. 

24 Q. I want to ask you i f you would read t o 

25 y o u r s e l f l i n e s 4 through 13 or a c t u a l l y 1 through 13. 
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A. Uh-huh. 

Q. So the idea was — the p l a n was t h a t she 

would stay a t your house f o r a l i t t l e w h ile, then be 

moved to some other place, c o r r e c t ? 

A. I assume so, yes. 

Q. And you weren't going t o be p r i v y t o where 

she was going t o be moved to next? 

A. That was never discussed. I don't know. 

Q. Well, was the question asked t o you, and you 

were not p r i v y t o what those arrangements might be, 

c o r r e c t ? And you answered, no. 

A. You know, I r e a l l y don't know. I don't know 

i f I would have been or not. 

Q. Okay. 

I asked you i f that's what you s a i d 

p r e v i o u s l y . I w i l l approach so i n f a i r n e s s you can 

take a look at the t r a n s c r i p t . Let me know i f I'm 

reading t h i s i n c o r r e c t l y . Question, and you were not 

p r i v y t o what those arrangements might be, c o r r e c t , 

and you answered no? 

A. Uh-huh. 

Q. You w i l l have t o answer yes or no f o r Tina. 

She can't w r i t e down uh-huh. 

A. Okay. 

What i s your question? 
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Q. That's what you s a i d under oath s i x months 

ago? 

A. Yes. 

Q. Okay. 

And the reason you wouldn't be p r i v y t o the 

d e t a i l s of where she might go next because t h a t ' s how 

f u g i t i v e s operated when they were t r y i n g t o stay under 

ground, c o r r e c t ? 

A. I suppose. 

Q. Well, i t ' s more than a supp o s i t i o n . You were 

there. 

A woman who you knew t o be a f u g i t i v e was 

sta y i n g at your house, c o r r e c t ? 

MR. OSWALD: I w i l l o b ject, Judge, t o the 

comment of counsel. More than a supp o s i t i o n . I t ' s 

not a question. 

THE COURT: Overruled. 

Q. (BY MR. MURPHY) You may answer. 

You knew t h i s woman was a . f u g i t i v e , r i g h t ? 

A. Yes. 

Q. You knew she was supposed t o move from house 

to house, c o r r e c t ? 

A. I assumed so, yes. 

Q. You knew she was under ground at the time she 

was a t your house, c o r r e c t ? 
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A. She t o l d me she was. 

Q. And by under ground, i t means tha t she was 

f l e e i n g from the feds, c o r r e c t ? 

A. Yes. 

Q. And she was attempting t o evade capture by 

the f e d e r a l government? 

A. Yes. 

Q. And p a r t of being under ground meant t h a t she 

was not going t o c a r r y any other ID or any other 

i d e n t i f y i n g information, c o r r e c t ? 

A. I t h i n k i t would have to be. 

Q. Well, when you t e s t i f i e d p r e v i o u s l y , you 

i n d i c a t e d t h a t t h a t's why she wasn't c a r r y i n g ID, and 

i n f a c t , why she was even using a fake name. 

Do you remember that? 

A. No, but I — when she i n i t i a l l y came, she d i d 

come by a d i f f e r e n t name. 

Q. She used the name Joanna? 

A. I t h i n k so. 

Q. And you t o l d the j u r y i n th a t case th a t she 

would not have c a r r i e d any i d e n t i f i c a t i o n w i t h her 

because she d i d n ' t want t o be known or recognized? 

A. I would t h i n k so. 

Q. And t h a t ' s what you t o l d them back then, at 

l e a s t ? 
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1 Now — and part of the other attempts she was 

2 using t o evade d e t e c t i o n by the feds — and when I say 

3 the feds, the f e d e r a l government, the FBI, those are 

4 the people she was t r y i n g t o hide from, c o r r e c t ? 

5 A. Yes. 

6 Q. She had a l s o cut her h a i r very short? 

7 A. Yes. 

8 Q. I t was even shorter than your h a i r i s today? 

9 A. Yes. 

10 Q. Though she was t r y i n g to avoid d e t e c t i o n , she 

11 opted t o s t a y at your house, co r r e c t ? 

12 A. Yes. 

13 Q. And your house was a house where people 

14 a f f i l i a t e d w i t h the American Indian Movement came and 

15 went r e g u l a r l y ? 

16 A. Yes, 

17 Q. At one p o i n t you even o f f e r e d her the' 

18 opportunity t o stay at an empty house somewhere e l s e , 

19 c o r r e c t ? 

20 A. Yes. There i s — i t ' s c a l l e d the p r o j e c t s 
21 r i g h t — a f i e l d between my house and the p r o j e c t s . 
22 And we had another f r i e n d who had an apartment there 

23 but wasn' t s t a y i n g there. So she f e l t l i k e there were 

24 too many people coming and going and she wanted t o go 

25 somewhere e l s e . So I gave her the key and she stayed 
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over there f o r a few days. 

Q. J u s t a couple days? 

A. Uh-huh. 

Q. Again, so the court r e p o r t e r can w r i t e down 

a c t u a l l y what you are saying, you have to answer yes 

or no. 

A. Okay. 

Q. So that was a yes? 

A. Yes. 

Q. And although she had that option, she came 

back t o your house a f t e r a couple days? 

A. She was only gone f o r , yeah, two days 

probably, and then she came back. 

Q. And people a f f i l i a t e d w i t h the American 

Indian Movement knew she was at your house, c o r r e c t ? 

A. I don't know. I guess they would. 

Q. I don't want you t o guess. 

A. I t h i n k so. I am not sure. I don't know 

what other people knew. 

Q. Did you t e s t i f y p r e v i o u s l y t h a t other Indian 

people came to your house and t h a t they knew she was 

there? 

A. Yeah. But they — not a l l the people t h a t 

came to my house were not American Indian Movement 

members. They were j u s t Indian people i n general. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Okay. 

Let's — l e t me ask i t t h i s way. Were you 

asked the question, under oath, November 17, 1995, 

question, were other people e v e n t u a l l y aware of the 

f a c t t h a t Anna Mae was at your residence? And by 

other people I mean other people i n the American 

Indian Movement. Your answer, I'm not c e r t a i n , but a 

l o t of people came to my house a l l the time, a l o t of 

Indian people, and they knew she was there. 

Do you remember g i v i n g that answer? 

A. Yeah. Well, that i s the t r u t h . A l o t of 

people knew she was there. Whoever came there would 

see her. 

Q. A l l r i g h t . 

So — and i n f a c t , during t h i s p e r i o d of 

time, she even went over to your parents' house and 

had a b i g Thanksgiving dinner w i t h a l o t of other 

people? 

A. She d i d . 

Q. So i f she was h i d i n g from somebody, she 

c e r t a i n l y wasn't h i d i n g from the American Indian 

Movement when she was at your house, was she? 

A. I don't t h i n k so. 

Q. She was h i d i n g from the FBI and the feds, 

c o r r e c t ? 
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A. I would t h i n k so, yes. 

Q. In f a c t , you s a i d at Dick Marshall's t r i a l 

t h at what Annie Mae Aquash was a f r a i d of during the 

time she was at your house was th a t she was very 

paranoid of the government, of the feds, the FBI, the 

feds. 

Is that accurate? 

A. She was. She was — but they weren't the 

only ones she was paranoid — she was paranoid 

about — j u s t about everybody. 

Q. Well, I understand that's what you say today. 

But yet, i f she was paranoid of everybody, she 

wouldn't have opted t o r e t u r n from an empty apartment 

where she could stay anonymous, would she? 

A. I don't know. She — i t was her choice t o 

come back and she came back. I t was — there was 

nothing i n t h a t apartment, l i k e , any — r e a l l y nothing 

t o do a t th a t apartment. There wasn't a t e l e v i s i o n . 

There wasn't anything there, but I t h i n k i t was j u s t 

out of l o n e l i n e s s she came back. 

Q. Well, you t e s t i f i e d today t h a t she was 

paranoid — i n an a g i t a t e d s t a t e because of her f e a r 

of people i n AIM b e l i e v i n g she was an informant. 

Do you remember saying t h a t e a r l i e r today? 

A. She was — I t h i n k that's not e x a c t l y the way 
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I meant i t t o sound. She was paranoid about, r e a l l y , 

b a s i c a l l y everything. 

Q. Okay. 

I f she was paranoid — i f among the things 

she was paranoid about — 

A. Yes. 

Q. — was, as you s a i d e a r l i e r , AIM people who 

b e l i e v e d she was an informant, would th a t be p a r t of 

the people you are saying she was a f r a i d of? 

A. I t h i n k so. 

Q. Okay. 

So what I am g e t t i n g at, i f th a t ' s t r u e — 

w e l l , l e t me ask you t h i s . That's something you are 

assuming t o be the case? 

A. Yes. 

Q. Okay. 

I t ' s an assumption on your part? 

A. Yes. 

Q. A l l r i g h t . 

W e ll, l e t ' s look at her conduct. She opts 

not t o stay i n an apartment where she could have 

remained anonymous, co r r e c t ? 

A. Yes. 

Q. She opted t o go t o a Thanksgiving dinner w i t h 

you and your f a m i l y and other people? 
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A. There wasn't any other people except f o r my 

immediate family, my brothers and s i s t e r s , my mother, 

f a t h e r , and c h i l d r e n that's about i t . 

Q. She e l e c t s to stay i n your house which i s a 

house where people from the American Indian Movement 

come and go, cor r e c t ? 

A. I don't know i f she would have chosen t h a t 

place but she was brought there, yes, she d i d stay 

there. 

Q. She was brought there to keep her safe? 

A. Yes. 

Q. And she stayed there, c o r r e c t ? 

A. Yes. 

Q. So i f your assumption was r i g h t t h a t she was 

al s o paranoid about people i n AIM, she wasn't doing a 

good job of staying hidden from people i n AIM, was 

she? 

A. I th i n k she was. I t h i n k she d i d a f a i r l y 

good job of stay i n g — you know, the reason why she 

went t o the other place was because she — you know, 

she thought too many people, came there and she did n ' t 

f e e l comfortable around them. She did n ' t know what 

they were. D i f f e r e n t people came and went. 

Q. You i n d i c a t e d e a r l i e r t h i s i s woman who was 

a f r a i d of — f o r her l i f e from AIM. And now i t ' s — 
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w e l l , she came back to your apartment where you have 

already t e s t i f i e d t h i s was a gathering place f o r 

people i n the American Indian Movement because she — 

A. Yes, she d i d . 

Q. — because she f e l t l o n e l y and she d i d n ' t 

have a TV over at the other place? 

A. I can't t e l l you why she came back. I don't 

know why except f o r , you know, she d i d n ' t want to be 

over there anymore so she came back. I don't know i f 

she would have stayed long or not. But that same day 

tha t she came back i s when they took her t o South 

Dakota. So I don't know. Maybe she wouldn't have 

stayed there. Maybe she j u s t came f o r a l i t t l e w h i l e . 

I don't know. 

Q. You don't know, and maybe th a t ' s what I am 

g e t t i n g a t . 

Maybe of the things you have today t o t h i s 

j u r y are b a s i c a l l y assumptions you've made over the 

course of the l a s t 35 years as t o why she acted a 

p a r t i c u l a r way at a p a r t i c u l a r be time, c o r r e c t ? 

A. Well, yeah, they could be assumptions, but I 

would base them on how she behaved and how she spoke 

and what she s a i d . 

Q. A l l r i g h t . 

W e ll, then we've j u s t been t a l k i n g about how 
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she behaved and some of the choices she made. She 

went out, went t o 7-Eleven, went to the mailbox, hung 

out w i t h people at your house, c o r r e c t ? 

A. Yes. 

Q. Now, you spent about a week together; i s that 

accurate? 

A. I don't know the exact time frame. Had t o — 

the minimum i t could have been was a week. I t could 

have been longer. 

Q. And she came t o your house some time before 

Thanksgiving because you know she had Thanksgiving 

dinner w i t h you and your family? 

A. Yes. 

Q. During that week you d i d spend q u i t e a b i t of 

time together? 

A. Yes. 

Q. You t a l k e d about personal subjects? 

A. Yes. 

Q. You got t o know each other? 

A. Yes. 

Q. Some of the things she t o l d you about were 

personal things? 

A. Yes. 

Q. Such as that she t o l d you about her love f o r 

Dennis Banks? 
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A. Yes. 

Q. In f a c t , she was very much i n love w i t h him, 

c o r r e c t ? 

A. Yes. 

Q. And t h a t the reason she t o l d — she t o l d you 

the reason why she t r a v e l e d from Pine Ridge out t o 

Washington State and Oregon i n November of 1975 was to 

be w i t h Dennis Banks, c o r r e c t ? 

A. I b e l i e v e so. 

Q. During that time that you and her are 

c o n f i d i n g w i t h each other, she never mentioned to you 

once th a t the reason she was on t h a t t r i p i n the motor 

home was because she was being h e l d c a p t i v e or forced 

to be along f o r the r i d e , d i d she? 

A. No. 

Q. So she was w i l l i n g t o t a l k about some p r e t t y 

personal t h i n g s , but t h a t wasn't something she brought 

up? 

A. No. 

Q. I want t o us discuss w i t h you your statement 

that during t h i s p e r i o d of time she t o l d you t h a t 

Leonard P e l t i e r h e l d a gun t o her head out a t 

Farmington. 

Do you r e c a l l that? 

A. Yes. 
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1 Q. And I don't know how much we discussed i t 

2 e a r l i e r , but Farmington i s a town i n New Mexico? 

3 A. Yes. 

4 Q. In e a r l y June of 1975 there was a conference 

5 of AIM chapters there, c o r r e c t ? 

6 A. Yes. 

7 Q. Now, I understand t h a t ' s your testimony 

8 today, but at previous — on previous occasions, you 

9 claimed t h a t Anna Mae t o l d you that she and Leonard 

10 P e l t i e r were at a drunken par t y together and that's 

11 when he put a gun t o her head and accused her of being 

12 an informant? 

13 A. I don't remember th a t . 

14 Q. I w i l l show you two documents — a c t u a l l y , 

15 they are d u p l i c a t e s of each other. 

16 And does t h i s appear t o be a summary of an 

17 i n t e r v i e w done between you and Mr. Ecoffey and 

18 Mr. Pourier? 

19 A. Uh-huh. 

20 Q. Again, you have t o say yes or no. 
21 A. Do I have what? 

22 Q. You have t o say yes or no. 

23 Does t h i s appear t o be a summary of an 

24 i n t e r v i e w between you and Mr. Ecoffey? 

25 A. I have never seen i t before, but i f you say 
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i t i s , i t i s . 

Q. Read the f i r s t paragraph. I am not t r y i n g t o 

put words i n t o your mouth. 

A. Yes. 

Q. Okay. 

Then I am going to turn t o page 2,665 Graham 

document. I am going to ask you t o read the l a s t 

there t o y o u r s e l f . 

Have you a chance to read t h a t now? 

A. Yes.. 

Q. So — 

A. I don't r e c a l l making that statement, but — 

Q. At l e a s t the statement that was made was t h a t 

when you went t o the a u t h o r i t i e s and spoke w i t h 

them — 

A. I d i d n ' t go to the a u t h o r i t i e s . 

Q. When they came to you and spoke w i t h you, i n 

1994, they say you t o l d them that Anna Mae t o l d you 

that at a drunken pa r t y — 

A. I don't r e c a l l t h a t . 

Q. You have to l e t me f i n i s h asking my question. 

They s a i d i n t h e i r report t h a t you s a i d t h a t 

t h i s whole i n c i d e n t about a t h r e a t was at a drunken 

p a r t y w i t h Leonard P e l t i e r and Anna Mae, c o r r e c t ? 

A. I don't r e c a l l t h a t . 
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Q. You don't r e c a l l t e l l i n g them that? 

A. No. 

Q. So i f they wrote i t down, you believe, that 

was e i t h e r inaccurate on t h e i r p a r t — 

A. I don't know. I don't remember t e l l i n g them 

tha t . 

Q. Could you have s a i d that t o them? 

A. P o s s i b l y , but I don't remember i t . 

Q. But i n any regard, today you are saying that 

t h i s t h r e a t t h a t Ms. Aquash relayed t o you happened at 

Farmington, not at a drunken party? 

A. Yes. 

Q. Okay. 

During the course of time t h a t Ms. Aquash was 

c o n f i d i n g t o you about her love a f f a i r w i t h Mr. Banks 

and these a l l e g e d t h r e a t s , she never t o l d you about 

any time Mr. P e l t i e r confessed t o executing any FBI 

agents, d i d she? 

A. No. 

Q. Okay. 

But you were at t h a t p o i n t one of the c l o s e s t 

people i n the world to her, were you not? 

A. I was probably her l a s t f r i e n d . 

Q. Uh-huh. 

And i n f a c t , you have i n d i c a t e d i n previous 
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testimony you considered her one of your best f r i e n d s 

at t h a t time? 

A. I d i d . 

Q. Okay. 

Now, on the night of t h i s a l l e g e d meeting, 

f i r s t o f f , the meeting i t s e l f , took about 15 minutes 

i s that not c o r r e c t ? 

A. I don't know exac t l y , but probably. I 

couldn't t e l l you the exact time. 

Q. I f you t e s t i f i e d on previous occasions t h a t 

i t was about 15 minutes, would that be inaccurate or 

accurate? 

A. I t ' s probably close to tha t time. I j u s t 

can't t e l l you the exact time of th i n g s . I don't 

remember, but p o s s i b l y or probably. 

Q. In any regard i t was not a long p r o t r a c t e d 

meeting? 

A. No. 

Q. There was not any kind of mock t r i a l ? 

A. No. 

Q. And i t was i n your house so i f there was you 

would know about i t ? 

A. I probably would. 

Q. I t was a small apartment, was i t not? 

A. About the l i v i n g room was about from t h a t 
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p o l l — about — about that b i g . 

Q. A l l r i g h t . 

And you were walking around your own 

apartment during t h i s time period? 

A. I didn't go i n t o the l i v i n g room any time 

except t o set the coffee down, but I went from the 

kit c h e n down the haul t o the bedrooms. 

Q. But the l i v i n g room was not wa l l e d o f f or 

sequestered o f f from the r e s t of the house by doors, 

was i t ? 

A. No. I t had an open door way. 

Q. Open door way i n t o the kitchen? 

A. Yes. 

Q. And then i n t o the hallway t o where the 

bedroom was? 

A. Yes. 

Q. During the meeting that you say happened, 

n e i t h e r A r l o Looking Cloud nor John Graham were 

p a r t i c i p a n t s i n th a t meeting, were they? 

A. I don't know. I don't know where — I —. you 

know, I can't remember where John Boy was, but A r l o 

hadn't come i n t o the house yet that — t o my 

r e c o l l e c t i o n . I am not c e r t a i n where John Boy was, 

but I am p r e t t y f a i r l y c e r t a i n t h a t A r l o hadn't come 

i n t o the house yet. 
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Q. So at l e a s t — 

A. Or — i n that regard, I don't t h i n k he ever 

came a l l the way i n the house. I t h i n k he j u s t came 

to the back door — when you come t o the back door 

there was steps t h a t come i n t o the basement. He may 

have gone down there, but I t h i n k he came t o the back 

door. That's what I can vaguely remember. 

Q. Vaguely remember? 

A. Vaguely, yeah. 

Q. Did you have a conversation w i t h him about 

Joe Morgan, th a t he was looking f o r a d r i n k i n g partner 

and a l l of that? 

A. At t h a t p a r t i c u l a r time? 

Q. Yeah. 

A. I r e a l l y — I don't remember. I don't 

remember when I knew of th a t . I don't know — I don't 

t h i n k — I don't t h i n k that I t a l k e d t o A r l o one on 

one. I don't remember t a l k i n g t o him. 

Q. I f i n previous sworn statements you s a i d you 

didn ' t have any conversation w i t h A r l o on tha t n i g h t , 

would t h a t be c o n s i s t e n t w i t h what you r e c a l l now? 

A. Yes. 

Q. And so information you relayed t o the j u r y 

e a r l i e r about A r l o coming t o your house, l o o k i n g f o r 

h i s d r i n k i n g buddy Joe, and whatnot, would have been 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

information you learned afterwards, c o r r e c t ? 

A. Yeah. I remember t a l k i n g w i t h him about i t . 

Q. Okay. 

A. About him lo o k i n g f o r Joe Morgan, yes. 

Q. But that wasn't — 

A. That he t o l d me that night, no, I don't t h i n k 

so. 

Q. Okay. 

Now, you s a i d today t h a t when you l a i d down 

the coffee you heard somebody say or one of the 

Crusade f o r J u s t i c e f o l k s say about, t h i s i s what we 

do t o sni t c h e s and you drew your f i n g e r across your 

throat? 

A. Yes. 

Q. You have been asked repeatedly over the years 

about what happened during that meeting, r i g h t ? 

A. Yes. 

Q. And you were i n the house during t h a t the 

time when the meeting occurred? 

A. Yes. 

Q. And even though i t wasn't a long meeting you 

were a t l e a s t i n there long enough t o put c o f f e e down 

and do some other s t u f f , c o r r e c t ? 

A. I didn't do anything but put the c o f f e e down 

and t u r n around and walk back out. 
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Q. Well, you were i n the ki t c h e n making c o f f e e , 

c o r r e c t ? 

A. I n i t i a l l y I made the coffee, then I took i t 

i n the kitchen, and then I came back out. 

Q. Well, the kitchen and l i v i n g room are r i g h t 

next t o each other? 

A. Yes. 

Q. And i t ' s an open door way? 

A. Yes. 

Q. Okay. 

And so you are i n there making the c o f f e e , 

g e t t i n g the cups, and a l l that s t u f f ready, c o r r e c t ? 

A. Yes. 

Q. And then you b r i n g i t i n , c o r r e c t ? 

A. Yes. 

Q. And then you come out? 

A. Yes. 

Q. A l l r i g h t . 

You have repeatedly t e s t i f i e d that you have 

no idea what they were t a l k i n g about i n t h a t room, 

co r r e c t ? 

A. That's c o r r e c t . 

Q. You di d n ' t hear any of the — overhear any of 

the conversation t h a t was t a k i n g p lace i n the l i v i n g 

room, c o r r e c t ? 
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A. I d i d not. 

Q. You have t o l d other forums, Grand J u r o r s , i n 

the past that you don't know how many people were i n 

the meeting, c o r r e c t ? 

A. I don't, but I t h i n k — the room was f a i r l y 

f u l l . But you know, I r e a l l y don't know. No, I don't 

remember. 

Q. You don't remember who a l l were p a r t i c i p a n t s 

i n the room? 

A. The only people I can a b s o l u t e l y say were 

there was Ernesto, Corky, and Theda a b s o l u t e l y . 

Q. A l l r i g h t . 

You had s a i d i n A r l o ' s t r i a l you had no idea 

what the meeting was about i n your l i v i n g room, 

co r r e c t ? 

A. That's c o r r e c t . 

Q. Let's t a l k about Anna's departure a f t e r the 

meeting. You were standing r i g h t there i n the h a l l 

when Theda and Anna and John a l l e g e d l y l e f t ? 

A. Yes. 

Q. We t a l k e d about. They were c l o s e enough t o 

you th a t you — they brushed aside you or a t l e a s t 

Theda brushed aside you? 

A. Yes. 

Q. And you had a chance t o look a t Anna and even 
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have a b r i e f exchange of conversation w i t h her, 

co r r e c t ? 

A. I don't know so much that we had a 

conversation; t h a t she j u s t made the statement that -

you know she wanted t o go but — 

Q. That's f i n e . That's what I am t a l k i n g about 

You had tha t opportunity t o t a l k or she at 

l e a s t had an opportunity t o say something t o you? 

A. Yes. 

Q. And she was not t i e d up at t h a t p o i n t was 

she? 

A. No. 

Q. In f a c t , at no time when she was i n your 

house d i d you ever see her t i e d up, d i d you? 

A. I never saw her t i e d up. 

Q. And you t e s t i f i e d e a r l i e r not only d i d you 

see Theda and John and Anna walk out of the house but 

you a c t u a l l y saw them get i n the car, c o r r e c t ? 

A. I d i d n ' t watch them walk a l l the way t o the 

car. I t h i n k I went back i n t o the bedroom. I was 

r e a l l y , you know — j u s t raw energy and I — you know 

I paced and then I went back and I looked out the 

door. And t h a t ' s when I saw tha t she was i n the 

hatchback. So t h a t ' s why I r e a l l y don't know who — 

how people were seated i n there. But — 
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Q. You i n d i c a t e d you saw her w e l l enough to — 

you saw her out there w e l l enough to see how she was 

seated and whatnot i n the car? 

A. Yes. From my back door to where the back of 

that hatchback was — the back of the car was backed 

i n t o my house, i t ' s only from here to where the people 

are over there. 

Q. A l l r i g h t . 

A. I t ' s not very f a r . 

Q. A l l r i g h t . 

So you had a good opportunity t o see her? 

A. Yes. 

Q. And you never saw her t i e d up or i n d i c a t i o n s 

of her being t i e d up i n the car? 

A. I don't t h i n k she was. 

Q. And i n f a c t , you t e s t i f i e d p r e v i o u s l y t h a t on 

occasions t h a t she walked out of the house on her own 

v o l u n t a r i l y ? 

A. She d i d , but she didn't want to go. 

Q. But she — you at l e a s t c h a r a c t e r i z e d her 

l e a v i n g the house v o l u n t a r i l y because she wanted t o go 

face her accusers, c o r r e c t ? 

A. She d i d n ' t have a choice. 

Q. W e l l , you t e s t i f i e d p r e v i o u s l y a t A r l o ' s 

t r i a l , you used the words, she went v o l u n t a r i l y ? 
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A. Well, you know, i t ' s j u s t l i k e making the 

best of a bad s i t u a t i o n . Okay. You can go or — 

Q. Okay. 

l e a s t i n the past when d e s c r i b i n g — 

A. Yes, she walked out on her own. 

Q. Now, you t a l k e d today about your 

c o n f r o n t a t i o n w i t h Theda where she a l l e g e d l y swore at 

you and t o l d you you don't know what you are doing? 

A. Yes. 

Q. You gave statements t o law enforcement i n 

1987, August of 94, going a l l the way through 94, 95, 

m u l t i p l e statements, and you never mentioned once t h a t 

c o n f r o n t a t i o n w i t h Theda? 

A. I t h i n k t h a t I d i d . Every time t h a t we have 

ever t a l k e d about i t I d i d . 

Q. I'm going t o ask you t o review — f i r s t , take 

a look at the f i r s t paragraph of tha t document, and 

l e t me know when you are done wi t h the f i r s t page. 

A. In yellow? 

Ma'am, d i d you use the term v o l u n t a r i l y a t 

MR. OSWALD: John, what document are you 
showing her? 

MR. MURPHY Aquash box document 87-3. 

MR. OSWALD But what document i s i t ? 

MR. MURPHY I am going t o have her i d e n t i f y 
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i t . I t ' s the June 15, 1987 — 

Q. (BY MR. MURPHY) Okay. 

Was th a t a summary of an i n t e r v i e w conducted 

between y o u r s e l f and FBI Agents Gunderson and Kerwin 

on June 15, 1987? 

A. Yes. 

Q. Okay. 

Would you please read the r e s t of the 

document, then. 

Have you f i n i s h e d reading i t ? 

A. Yes. 

Q. And you don't mention anything t o the law 

enforcement a u t h o r i t i e s about any c o n f r o n t a t i o n w i t h 

Theda? 

A. I never gave very much information t o them. 

Q. You gave them a l l s o r t s of information about 

the a l l e g e d abduction? 

A. That i s n ' t very much information compared t o 

what has been s a i d . 

Q. I f you would, showing you Graham document 

2663, a five-page report of an i n t e r v i e w you gave w i t h 

FBI Agent James Graf, August 4, 1994. 

Would you skim through t h a t and see i f you 

can f i n d any i n d i c a t i o n whatsoever about the a l l e g e d 

c o n f r o n t a t i o n w i t h Theda Clarke. 
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A. No, i t doesn't, but i t a l s o doesn't — i t 

a l s o says t h a t I didn't know how she got there. 

Q. The question — 

A. The information — 

Cj. Ma'am, I'm asking the questions r i g h t now. 

The government w i l l have a chance t o respond. 

This i s — 1994 i s the time. You s a i d e a r l y 

on you weren't w i l l i n g to give — 

A. I was never w i l l i n g t o give — 

THE COURT: Hold on, ma'am. You have t o l e t 

the question get f i n i s h e d . Then you get t o answer. 

And then we go on. 

Thank you. 

Q. (BY MR. MURPHY) At t h i s time when you s a i d 

you weren't w i l l i n g t o give a u t h o r i t i e s i n formation, 

you v o l u n t a r i l y discussed t h i s matter w i t h 

Mr. Ecoffey, Mr. Pourier, and FBI Agent Graf, c o r r e c t 

You weren't forced to give t h i s information? 

A. B a s i c a l l y , Mr. Ecoffey came t o my pla c e of 

employment. Continuously. He came t o my home. He 

kept coming u n t i l I f i n a l l y d i d agree t o t a l k w i t h 

them. 

Q. And you gave them page a f t e r page of 

information, c o r r e c t ? 

A. Four pages. 
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Q. Four pages? 

A. But i t ' s not a l l of the information, no, i t 

i s n ' t . 

Q. You added s t u f f l a t e r on, r i g h t ? 

A. Yes. 

Q. And you made assumption as to what happened 

l a t e r on, c o r r e c t ? 

A. Some. 

Q. And you added d e t a i l s about your own e f f o r t s 

to help Anna Mae Aquash as time went on, c o r r e c t ? 

A. I don't know. From the i n i t i a l — from the 

beginning, I t o l d t h at, but I don't know. I don't 

know when. I don't know where or when, but I d i d . 

Q. At l e a s t i n the beginning, before t h i s case 

was at the sta t u s i t i s now, you weren't t a l k i n g about 

making c a l l s t o stop the abduction? 

A. No, not i n that report. 

Q. And you weren't t a l k i n g about attempts you 

made t o stop Theda from t a k i n g Anna Mae out, c o r r e c t ? 

A. I f i t ' s not i n there, I guess not. I don't 

know. 

Q. So those d e t a i l s about your own e f f o r t s 

d i d n ' t come u n t i l l a t e r , c o r r e c t ? 

A. I don't — I r e c a l l i t from the beginning, 

but I don't know. Whatever — whatever i s i n there, 
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whatever you say — 

Q. Those d e t a i l s wouldn't have i m p l i c a t e d A r l o 

or harmed A r l o , r i g h t ? 

A. I don't t h i n k so. 

Q. So you weren't holding back those kind of 

d e t a i l s a t th a t p o i n t because of your concern f o r 

A r l o , c o r r e c t ? 

A. I don't t h i n k so. 

Q. Let's t a l k about when you l a s t saw Anna Mae 

Aquash. You say you didn't see them a c t u a l l y get i n t o 

the car, c o r r e c t ? 

A. No. I don't know who was s i t t i n g where. 

Q. But you d i d see who — somebody you thought 

to be George P a l f y i n the car wi t h them, c o r r e c t ? 

A. I j u s t — I t h i n k I assumed th a t he — he 

l e f t w i t h them. I don't r e a l l y know. But he was 

there. And there were — I — I assumed there were 

four people and that's why they put her i n the 

hatchback. So that's why I thought he was the f o u r t h 

person. I didn't know f o r c e r t a i n . I can't r e a l l y 

t e l l . 

Q. Well, would you have t e s t i f i e d i n the past 

tha t there were two people i n the f r o n t , two people i n 

the back and Anna i n the hatchback area? 

A. Yes. 
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Q. And t h a t you thought i t was George P a l f y i n 

the car? 

A. I thought i t could have been George P a l f y . 

Q. A l l r i g h t . 

You might have s a i d t h a t on repeated 

occasions t h a t you thought George* — 

A. Well, he was there and then I di d n ' t know 

where he went. And yes, I d i d t h i n k he was w i t h them 

Q. Okay. 

And th a t ' s — you were j u s t a short d i s t a n c e 

you s a i d , from the window t o the car or the door t o 

the car? 

A. Uh-huh. 

But — the hatchback was parked so I could 

see the — what was i n the back, but I couldn't see 

e x a c t l y what was i n the f r o n t . 

Q. In any regard, at t h i s time today when you 

t e s t i f i e d about them d r i v i n g away, you i n d i c a t e d Anna 

was — had her arms around her knees and she was 

slumped overruled. 

Do you r e c a l l that? 

A. Yes. 

Q. Do you remember saying t h a t Anna was s i t t i n g 

up and — s i t t i n g up erect i n the back and t h a t she 

was back there because the car was f u l l ? 
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1 A. That was my assumption, yes. 

2 Q. Well, i t wasn't — when you t e s t i f i e d 

3 p r e v i o u s l y t h a t she was s i t t i n g up i n the back, not 

4 slumped over, t h a t wasn't an assumption, t h a t ' s 

5 something you observed, c o r r e c t ? 

6 A. Yes. I b e l i e v e that she d i d both. She both 

7 sat up and l a t e r at one time — she d i d both. 

8 Q. Okay. 

9 You knew my c l i e n t to some extent back i n 

10 1975? 

11 A. I d i d . 

12 Q. He was a young guy? 

13 A. Yes. 

14 Q. Had no s i g n i f i c a n t involvement i n the 

15 American Indian Movement? 

16 A. I don't know th a t . I don't know. 

17 Q. Okay. 

18 A. He was — 

19 Q. That's f i n e . 

20 A. — w i t h Angie Begay. 

21 Q. I want t o show you a t r a n s c r i p t of sworn 

22 testimony you gave November 17, 1995. I f you might 

23 read from, say, l i n e s 12 t o 19. My c l i e n t d i d n ' t have 
24 any s i g n i f i c a n t involvement in . t h e American Indian 

25 Movement, d i d he? 
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1 A. I b e l i e v e they were members. I don't know — 

2 I couldn't say what t h e i r s i g n i f i c a n c e was. I don't 

3 th i n k i t was any great s i g n i f i c a n c e but they were 

4 members. 

5 Q. When you say members, there was no membership 

6 card? 

7 A. No. I f you wanted t o be you could be. 

8 Q. In other words, when we're t a l k i n g about 

9 being a member, somebody who supports the i d e a l s of 

10 the American Indian Movement? 

11 A. Yes. 

12 Q. And i f somebody wanted t o , they could say, 

13 I'm a member? 

14 A. Yes. 

15 Q. And that's about as f a r as i t went, r i g h t ? 

16 A. Yeah. 

17 Q. John wasn't a dangerous person? 

18 A. I didn't know him t o be a dangerous person. 

19 Q- And he wasn't a thug? Previous statements 

20 you have made. 

21 A. I didn't know him t o be. 
22 Q. And you didn't know him t o be p a r t i c u l a r l y 

23 cl o s e t o Theda? 

24 A. I don't r e a l l y know what t h e i r r e l a t i o n s h i p 

25 was. I b e l i e v e t h a t the f i r s t time I met him was 
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through her, but I don't know — I can't say other 

than t h a t . 

I b e l i e v e t h a t she i n i t i a l l y s a i d t h a t he was 

her nephew from C a l i f o r n i a or something l i k e t h a t . I 

don't remember. But I knew that he wasn't my f i r s t 

cousin whom she was saying were the Pattons from 

C a l i f o r n i a . 

Q. Do you r e c a l l t e s t i f y i n g j u s t s i x months ago 

that Theda was — and John weren't i n the same 

company; tha t you don't t h i n k Theda knew him before he 

became partners w i t h Angie Begay? 

A. Probably, yeah. I don't r e a l l y know when 

they met. A l l I know i s that f o r some reason she — 

she named him Patton. I don't know why. 

Q. A l l r i g h t . 

But regardless — I mean i f Angie and John 

had a r e l a t i v e l y short-term r e l a t i o n s h i p , i t was your 

understanding t h a t John and Theda met once he s t a r t e d 

d a t i n g Angie, r i g h t ? 

A. I would t h i n k so, yes. 

Q. And Angie and Theda were r e l a t e d ? 

A. No. 

Q. Angie and Theda were f r i e n d s ? 

A. Yes. 

MR. MURPHY: Nothing f u r t h e r . 
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Thank you. 

THE COURT: Redirect? 

MR. OSWALD: Thank you. 

REDIRECT EXAMINATION 

BY MR. OSWALD: 

Q. Troy Lynn, when Mr. Murphy asked you t h i s 

question about many of the things you s a i d today were 

assumptions, do you remember that question? 

A. Yes. 

Q. There i s f a c t s , assumptions. I want t o ask 

you t h i s . 

I t i s your assumption or a f a c t t h a t Anna Mae 

d i d not want t o go with John Boy and Theda? 

MR. MURPHY: Objection. Form of the 

question. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) You may answer. 

A. She d i d not want t o go. 

Q. Is i t a f a c t or an assumption t h a t you saw 

Ernesto V i g i l s l a s h h i s throat t a l k i n g about s n i t c h e s 

or informants? 

A. I t i s a f a c t . 

Q. Is i t a f a c t or an assumption t h a t you saw 

Anna Mae i n the back of tha t hatchback? 

MR. MURPHY: Your Honor, I am going t o object 
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to the term f a c t as opposed t o observation. 

THE COURT: Well, l e t ' s move i t t h i s way. Is 

i t an observation or an assumption. 

MR. OSWALD: Very good. 

Q. (BY MR. OSWALD) Is i t an observation or an 

assumption? 

A. I t was an observation. 

Q. Was i t an observation or an assumption t h a t 

Anna Mae was crying? 

A. She — w e l l , she was c r y i n g , i n i t i a l l y . She 

would — she would regain her composure and — so 

yeah. She would c r y and then she would regain her 

composure and then she would j u s t be, l i k e , resigned 

t o whatever was going t o happen. I don't know. 

I can't — i t ' s hard f o r me to e x p l a i n i t , 

but I know t h a t she d i d n ' t want to go. I b e l i e v e d 

t h a t she went and t h a t she j u s t braved up t o whatever 

because she thought t h a t was the best way to take 

things away from me. I b e l i e v e she d i d t h a t f o r my 

sake. 

MR. MURPHY: Objection. Speculative 

testimony. 

THE COURT: A l l r i g h t . 

At t h a t p o i n t , the p o i n t where she s a i d I 

be l i e v e t h a t she thought, i s s p e c u l a t i v e and the j u r y 
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w i l l d i s r e g a r d t h a t . 

Q. (BY MR. OSWALD) A l l r i g h t . 

You know, Mr. Murphy t a l k e d t o you about — 

and he showed you some documents that maybe you s a i d 

t h i s or something th a t about the f l a n k i n g . 

Do you remember that? 

A. Yes. 

Q. Did you ever deviate about who was present i n 

f l a n k i n g her? 

A. No. 

Q. You j u s t didn't know who was f i r s t and 

maybe — 

A. .No. 

Q. Okay. 

Now, remember, he showed you the report from 

Jim Graf? You read that. 

A. I don't remember who Jim Graf i s , but yes. 

Q. FBI Agent Jim Graf. 

A. I don't remember him. 

Cj. But you remember th a t report you j u s t saw? 

A. Yes. 

Q. And you were t r y i n g t o e x p l a i n something. 

Do you remember that? 

A. Yes. 

Q. And what d i d you want t o e x p l a i n t o the j u r y ? 
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MR. MURPHY: Vague. Improper form. 

THE COURT: Well, I'd l i k e t o make sure t h a t 

you and she know what you're are t a l k i n g about. And 

then I w i l l understand the i n c i d e n t , but I am not sure 

t h i s i s where we want t o be. 

A. Can I look at the paper? 

Q. (BY MR. OSWALD) Yes. 

MR. OSWALD: May I approach, Judge? 

THE COURT: Absolutely. 

A. I t was on the second page. 

Q. (BY MR. OSWALD) Okay. 

A. I t j u s t says here that I s a i d I di d n ' t know 

how Anna Mae Aquash got t o my home. And so the p o i n t 

was j u s t t h a t , you know, I didn't give a l o t of 

information. I didn't — b a s i c a l l y t h a t was answers 

to questions t h a t they asked me. And you know, most 

c e r t a i n l y I knew how she got there, but I d i d n ' t 

volunteer t h a t information. 

Q. Now, do you remember the conversation you and 

Mr. Murphy had about the drunken p a r t y — 

A. Uh-huh. 

Q. — and Anna Mae and Leonard P e l t i e r . 

Regardless of the drunken p a r t y or not, d i d 

Anna Mae t e l l you a gun was hel d t o her head? 

A. Yes. 
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1 And — can I add one t h i n g t o that? I di d n ' t 

2 know of Anna Mae to d r i n k so that's — I don't know 

3 why tha t would be i n there. I know tha t she was a t 

4 p a r t i e s the same as I. But I don't — I can't ever 

5 say t h a t — I mean, I-don't — I never knew or heard 

6 of her t o d r i n k . So I don't know. I don't know why I 

7 would have s a i d that because she may have been a t a 

8 party, yes, most c e r t a i n l y . But a drunken p a r t y or 

9 drunk, i f t h a t a l l u d e s to the f a c t that she was 

10 d r i n k i n g or drunk, no, I don't t h i n k t h a t was ever the 

11 case. 

12 Q. Do you remember the question Mr. Murphy asked 

13 you about g e t t i n g a c a l l t h a t Anna Mae was i n Oglala 

14 and doing f i n e ? 

15 A. Yes. 

16 Q. Do you know who made tha t c a l l t o you? 

17 A. Wilma Blacksmith s a i d t h a t — she t o l d me 

18 that Anna Mae was i n Oglala and I b e l i e v e she s a i d she 

19 was w i t h Candy Hamilton. I don't know. That's k i n d 

20 of a vague memory, too. But she j u s t s a i d t h a t she 
21 was there and tha t she was okay. 
22 Q. Do you know — was tha t before you found out 

23 Anna Mae was dead? 

24 A. Yes. 

25 Q. When do you f i r s t r e c a l l hearing about Anna 
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Mae dying and being dead? 

A. There was —; i t was at a Wounded Knee 

memorial i n Rapid C i t y . There was t h i s rumor j u s t 

everywhere t h a t t h i s — a woman's body was found i n 

the Badlands and that was the f i r s t t h a t I heard. 

Nobody knew that i t was Anna Mae. We j u s t knew that 

t h i s woman's body was found. 

And then some time f o l l o w i n g , a f t e r t h a t , i t 

was — the body was i d e n t i f i e d as Anna Mae's. I t 

wasn't a long p e r i o d of time. So the Wounded Knee 

memorial i s around the end of February. And so i t 

would have been some time a f t e r t h a t . Shorty a f t e r . 

Maybe a week a f t e r . I don't know. 

MR. OSWALD: Nothing f u r t h e r , Judge. 

THE COURT: Mr. Murphy? 

MR. MURPHY: Very b r i e f l y . 

RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. You were r e d i r e c t e d towards the f l a n k i n g 

comment tha t you made. 

You didn't t e l l the a u t h o r i t i e s about t h a t 

f o r years i n your i n i t i a l i n t e r v i e w s , d i d you? 

A. I don't know. I don't remember. 

Q. Well, I — 

A. I f i t ' s not there, then I guess not. 
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Q. Well, I w i l l show you — Mr. Oswald asked, 

you haven't you always been c o n s i s t e n t about — 

A. I have. I have always been c o n s i s t e n t . 

Q. Ma'am, l e t me ask you t o l e t me f i n i s h my 

question. 

He asked you, haven't you always t o l d the 

same s t o r y , e s s e n t i a l l y , about f l a n k i n g . 

But f o r years when you were questioned on 

that, on t h i s instance, you never brought up t h a t 

i s s u e at a l l , d i d you? 

A. I t ' s not there, but at other times I t h i n k i t 

was brought up. 

Q. So i t wasn't always brought up? You weren't 

always c o n s i s t e n t about the f l a n k i n g , were you? 

A. I f i t ' s not there, I guess not. 

Q. And i n regard t o t h i s use of t h i s term 

f l a n k i n g , which I am not sure what t h a t r e a l l y means. 

What you t e s t i f i e d t o i s you saw Theda walk 

out, Anna walk out, and John walk out, c o r r e c t ? 

A. Yes. 

Q. And you never saw my c l i e n t push Anna Mae? 

A. No. 

Q. Never shoved her, never grabbed her, or 

anything l i k e t h a t , d i d he? 

A. No. I don't b e l i e v e t h a t he d i d t h a t but — 
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Q. That's f i n e . You answered the question. 

When you were asked about being honest wi t h 

law enforcement, you brought up the f a c t t h a t you once 

t o l d law enforcement you had no idea how Anna Mae got 

to your house, c o r r e c t ? 

A. I once t o l d law enforcement she was never 

there. 

Q. Okay. 

So you were w i l l i n g to l i e t o law 

enforcement? 

A. I d i d . 

Q. Okay. 

And you s a i d i n regard t o t h i s drunken p a r t y 

a l l e g a t i o n , I don't know why I would have s a i d t h a t . 

Is t h a t — 

A. Yes. 

Q. Sometimes you j u s t don't know why you say 

things t o law enforcement, c o r r e c t ? 

A. I don't t h i n k I s a i d t h a t . I t o l d you I 

don't t h i n k I s a i d t h a t . I don't know why I would say 

tha t . I don't remember saying t h a t . 

Q. So e i t h e r they are wrong or you are wrong? 

A. Yes. 

Q. But you — you have discussed e a r l i e r how you 

would s l a n t your testimony t o p r o t e c t a f r i e n d l i k e 
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A r l o ? 

A. I did n ' t s l a n t . I l e f t i nformation out. 

Q. Okay. 

MR. MURPHY: Nothing f u r t h e r . 

Thank you. 

MR. OSWALD: I have — may I? 

THE COURT: Yes. 

CONTINUED REDIRECT EXAMINATION 

BY MR. OSWALD: 

Q. Troy Lynn, you were t a l k i n g about d i d John 

Boy Graham every touch her or push her. 

Do you remember that? 

A. Yes. 

Q. And you were cut o f f ? 

A. Yes. 

Q. Do you remembering that happening? 

A. I t h i n k there was something, but I can't — I 

can't say t h a t i t happened i f I can't e x a c t l y remember 

i t . I don't know. But what I do know i s t h a t there 

was the t h r e a t — the threatening f e e l i n g . You know, 

I never saw him do tha t . I mean, I can't remember. 

But there was tha t threatening f e e l i n g . I don't know. 

I t ' s — 

MR. OSWALD: Okay. 

Nothing f u r t h e r . 
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CONTINUED RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Ma'am, you have given at l e a s t — you have 

given sworn testimony i n at l e a s t f i v e p r i o r 

proceedings. In each of those you have been asked 

about t h i s event. 

You've never i n d i c a t e d t h a t my c l i e n t 

p h y s i c a l l y d i d anything adverse t o Ms. Aquash, i s n ' t 

t h a t true? 

A. I never — that — of what I can remember, I 

don't t h i n k t h a t he l a i d hands upon her. 

MR. MURPHY: Very w e l l . Nothing f u r t h e r . 

THE COURT: Ma'am, thank you very much. 

You may step down. 

She here on a subpoena? 

MR. OSWALD: She i s . 

THE COURT: Released? 

MR. OSWALD: No. 

(Witness excused.) 

THE COURT: Next? 

MR. JACKLEY: Do you want to do one more 

witness or take a break, Your Honor? 

THE COURT: I am having t r o u b l e s t a y i n g 

awake. That's j u s t because I am on cough syrup. I am 

not bored, I am on medication. So l e t ' s take a l i t t l e 
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break. About 15 minutes. 

(Off the record.) 

THE COURT: S a t i s f i e d t h i s i s the j u r y , 

Mr. Jackley? 

MR. JACKLEY: Yes, Your Honor. 

MR. MURPHY: Yes, Your Honor. 

MR. JACKLEY: The s t a t e would c a l l Evan 

Hodge, Your Honor. 

THE COURT: Please r a i s e your r i g h t hand. 

EVAN HODGE, 

c a l l e d as a witness herein, having been d u l y sworn, 

under oath t e s t i f i e d as f o l l o w s : 

THE COURT: Please take a seat. 

DIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Mr. Hodge, please introduce y o u r s e l f t o the 

j u r y and where you l i v e . 

A. My name i s Evan Hodge. And I am a r e t i r e d 

s p e c i a l agent of the Federal Bureau of I n v e s t i g a t i o n , 

and I now r e s i d e i n Pennsylvania near Gettysburg. 

Q. When you were w i t h the FBI, what was your 

s p e c i a l t y ? 

A. I t r a i n e d t o become a s p e c i a l i s t or an 

expert, i f you w i l l , i n the f o r e n s i c area of firearms 

and t o o l marks examination. 
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Q. What was your general educational background? 

A. Well, I s t u d i e d engineering and business 

a d m i n i s t r a t i o n i n my undergraduate courses at Union 

College and the U n i v e r s i t y of Maryland. And I have a 

master's degree — master of science degree from the 

George Washington U n i v e r s i t y i n Washington DC. 

Q. I'd l i k e to take a minute, Mr. Hodge, and 

t a l k a l i t t l e b i t about your work background. 

Please take a moment and t e l l the j u r y your 

work h i s t o r y . 

A. My work h i s t o r y , w e l l , when I graduated from 

high school I went i n t o the m i l i t a r y , United States 

Army. 

Upon concluding that, I went back and made up 

some courses at the senior high school l e v e l t h a t I 

d i d n ' t do w e l l i n because I was too busy p l a y i n g 

around. That took a f u l l year semester. And then I 

got on the general ledger c o l l e g e l e v e l apprentice 

course t o study engineering at Union College and t h a t 

was a work study program where I would go i n at 7:30, 

get o f f a t 4:00 and go r i g h t t o the engineering 

classroom and take other subjects and other general 

s u b j e c t s . 

I abandoned the engineering program t o become 

an employee of the FBI i n 1962. And I had t o make up 
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enough c r e d i t s t o get a c o l l e g e degree so I went to 

the U n i v e r s i t y of Maryland. I couldn't continue my 

engineering s t u d i e s because there wasn't — i t was 

wasn't o f f e r e d at night time. 

So I graduated i n 1968 and went i n t o s p e c i a l 

agent t r a i n i n g . And then d i d f i e l d i n v e s t i g a t i v e work 

i n the Mobile and Washington DC f i e l d o f f i c e s . 

In 19 — l a t e 1969, e a r l y 1970, I was c a l l e d 

back i n t o the laboratory to formalize my t r a i n i n g as a 

firearms and t o o l marks i d e n t i f i c a t i o n s p e c i a l i s t . 

And since that has been formalized, I have 

t e s t i f i e d over 360 times i n various courts, both 

s t a t e , municipal, and f e d e r a l a l l across the United 

States. I r e t i r e d — 

Want me to go on? 

Q. Yes. 

A. I r e t i r e d i n 1988 and went t o work f o r the 

Vermont State P o l i c e as a f o r e n s i c l a b o r a t o r y 

supervisor i n charge of firearms and f i n g e r p r i n t s . 

And I r e t i r e d from that job i n 1973 but got 

c a l l e d back — or l e t ' s see — pardon me. In 2000 — 

2001. But then got c a l l e d back when employees had t o 

leave the l a b and go f u l f i l l t h e i r N a t i o n a l Guard 

o b l i g a t i o n a f t e r the September 11 bombing of the two 

b u i l d i n g s . So I f i n a l l y r e t i r e d . i n 2003, f u l l y 
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required, moved to Pennsylvania and have been t h e i r 

s i n c e . 

Q. Mr. Hodge, what was your p o s i t i o n back i n 

1976 w i t h the FBI? 

A. I was a firearms and t o o l marks examiner. 

Q. What does a firearms and t o o l mark examiner 

do? 

A. Well, b a s i c a l l y through the microscopic study 

of a c c i d e n t a l marks that are created on b u l l e t s or on 

a surface t h a t has been worked on wi t h a t o o l l i k e a 

screw d r i v e r or a pry bar, and then having a gun, you 

can t e s t f i r e i t and see i f those a c c i d e n t a l marks are 

the same. Much l i k e you would take a known 

f i n g e r p r i n t card w i t h a person's f i n g e r p r i n t s on i t 

and compare i t t o a l a t e n t f i n g e r p r i n t t h a t was l i f t e d 

a t some scene. I t ' s b a s i c a l l y the same idea. I t ' s 

the a c c i d e n t a l random nature that you look a t t o 

determine i f there i s a common source. 

Q. Mr. Hodge, d i d there come a time t h a t you 

were asked t o review a piece of evidence i n the Annie 

Mae Aquash death case? 

A. Yes. 

Q. I am handing you what has p r e v i o u s l y been 

marked as State's E x h i b i t 8. 

Could you take a moment and please see i f you 
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recognize t h a t . 

A. My marking i s on the box along w i t h the case 

number. And j u s t a few moments ago I observed t h i s 

and saw t h a t my marking i s on the nose area of the 

b u l l e t . So these are two — these two items d i d come 

i n t o my possession. 

Q. And through your p o s i t i o n w i t h the l a b , d i d 

you examine and do any t e s t i n g of the b u l l e t ? 

A. I examined the b u l l e t . There wasn't anything 

to t e s t . I made notes on the c o n d i t i o n of the b u l l e t . 

And I made c e r t a i n conclusions regarding the b u l l e t . 

Q. Did you — I am going t o hand you what's been 

p r e v i o u s l y marked as State's E x h i b i t 15. 

Do you recognize t h a t document? 

A. Yes, I do. 

Q. Is t h a t your report or your f i n d i n g ? 

A. This i s my report concerning t h a t b u l l e t 

r i g h t there. 

MR. JACKLEY: Your Honor, I would o f f e r 

State's E x h i b i t 15. 

MR. MURPHY: No o b j e c t i o n , Your Honor. 

THE COURT: W i l l be received. 

Q. (BY MR. JACKLEY) Mr. Hodge, what d i d your 

examination of t h i s b u l l e t show? 

What could you t e l l from the b u l l e t ? 
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A. Well, number one, that i t i s a 3 2 - c a l i b e r 

b u l l e t w i t h various c h a r a c t e r i s t i c s of having been 

manufactured by the Winchester Ammunition 

Manufacturing F a c i l i t y , which i s a g i l d e d brass 

coating — g i l d e d copper coating. I t ' s not copper 

p l a t e d , but i t ' s g i l d e d w i t h a — tumbled i n t h i s f i n e 

copper and adheres to the s o f t e r l e a d surface. I t has 

those c h a r a c t e r i s t i c s . And i t does appear to have 

been f i r e d from a r e v o l v e r . And i t i s c o n s i s t e n t w i t h 

being a r e v o l v e r b u l l e t i n 32 c a l i b e r . 

However, that's the only p o s i t i v e t h i n g I 

could say about i t i n t h a t the b u l l e t i s so m u t i l a t e d 

that I could not ever i d e n t i f y t h a t w i t h a p a r t i c u l a r 

f i r e a r m should I have one t o compare i t a g a i n s t . 

Q. I want to take j u s t a second and can you t a l k 

to the j u r y about that concept, firearms 

c h a r a c t e r i s t i c s and comparisons. 

A. Well, you have to have c h a r a c t e r i s t i c s t h a t 

are i n d i v i d u a l to a p a r t i c u l a r gun on a b u l l e t i n 

order t o make a comparison. 

Now, i f you take a b u l l e t and f i r e i t out of 

a gun and then you take a f i l e or i t goes i n t o a b r i c k 

w a l l or — and gets a l l m u t i l a t e d , then those 

c h a r a c t e r i s t i c s are gone. 

Q. Does bone have the a b i l i t y t o damage those 
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1 c h a r a c t e r i s t i c s ? 

2 A. Oh, yes. 

3 Q. So would i t be f a i r t o s t a t e — people oft e n 

4 watch CI shows. I f I were to b r i n g a f i r e a r m t o you 

5 and ask f o r you t o do a comparison and ask whether you 

6 could t e l l me whether that b u l l e t came out of th a t 

7 firearm, due t o the c o n d i t i o n of the b u l l e t , c ould you 

8 t e l l me? 

9 A. No.. 

10 MR. JACKLEY: I have nothing f u r t h e r , Your 

11 Honor. 

12 MR. MURPHY: No questions. 

13 THE COURT: Thank you, s i r . 

14 You may step down. 

15 (Witness excused.) 

16 MR. OSWALD: The s t a t e w i l l c a l l Bob R i t e r . 

17 THE COURT: Please come forward, s i r . 

18 Please r a i s e your r i g h t hand. 

19 ROBERT RITER, 

20 c a l l e d as a witness herein, having been du l y sworn, 

21 under oath t e s t i f i e d as f o l l o w s : 

22 THE COURT: Please take a seat. 

23 DIRECT EXAMINATION 

24 BY MR. OSWALD: 

25 Q. Would you s t a t e your name? 
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1 A. C e r t a i n l y . Robert R i t e r . 

2 Q. Mr. R i t e r , what do you do f o r a l i v i n g ? 

3 A. I'm a lawyer. 

4 Q. And your primary p r a c t i c e i s i n what town? 

5 A. In P i e r r e . 

6 Q. Were you a lawyer i n October or November of 

7 1975? 

8 A. Yes, I was. 

9 Q. And was that a l s o i n P i e r r e ? 

10 A. Yes. 

11 Q. Did you know an i n d i v i d u a l by the name of 

12 Anna Mae? 

13 A. Yes. 

14 Q. How d i d you come t o know her? 

15 A. I was appointed t o represent her on some 

16 charges pending against her i n f e d e r a l court i n 
17 P i e r r e . 

18 Q. Did you have communications w i t h her at 

19 times — - i n 1975? 

20 A. Yes, I d i d . 
21 Q. And can you b r i e f l y e x p l a i n how you would 
22 communicate mainly w i t h Anna Mae? 
23 Personal, telephone, l e t t e r ? 
24 A. I saw her when — when I was i n i t i a l l y 

25 appointed she was — I saw her i n person. Met her i n 
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person. She came up on another occasion as I r e c a l l 

i n P i e r r e so we had personal contact. She gave me a 

way I could contact her by m a i l where I could w r i t e t o 

her. And I b e l i e v e gave me a telephone number. So 

those — I had a methodology e s t a b l i s h e d how I could 

make contact. I wasn't always s u c c e s s f u l i n t h a t 

e f f o r t . 

Q. At some po i n t d i d there come a time when t h i s 

matter was set f o r t r i a l ? 

A. Yes. I was — I was appointed i n September 

and the matter was scheduled f o r t r i a l i n November. 

My r e c o l l e c t i o n was there was a c t u a l l y going to be a 

hearing i n advance of the t r i a l which would have 

req u i r e d her attendance as w e l l as at the t r i a l . 

I t h i n k I answered your question. Maybe 

there i s more. 

Q. Okay. 

And d i d — d i d she — was she present at t h a t 

motion hearing? 

A. No, she was not. I was unable to make 

contact w i t h her. 

Q. So d i d you w r i t e her a l e t t e r informing her 

of the dates of the hearing and the t r i a l ? 

A. Yes, I d i d . I wrote l e t t e r s t o the addresses 

that she had provided t o me t o t r y t o get t h a t 
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information t o her so she could appear when she was 

required t o appear because obviously the Court wants 

a l l the l i t i g a n t s t o be present when they are supposed 

to be present. 

Q. Was there a p a r t i c u l a r judge from P i e r r e 

assigned t o t h i s case? 

A. My r e c o l l e c t i o n — I remember C l i f f Pay 

(phonetic) was the United States Magistrate back then 

so he would have handled the i n i t i a l appearance. Then 

g e n e r a l l y Judge Bogue, who was a f e d e r a l judge i n 

Rapid C i t y , handled matters that were i n P i e r r e , but 

there were a l o t of c r i m i n a l matters pending at that 

time. 

So as i t turned out, there was a v i s i t i n g 

judge from another d i s t r i c t who came t o South Dakota 

to handle t h i s matter and some others. 

Q. Were you — was Annie Mae i n t h i s case j u s t 

charged separately by h e r s e l f or was there a group? 

A. My r e c o l l e c t i o n i s there were a number of 

defendants charged, and i n f a c t i n prepar a t i o n f o r 

coming t o t e s t i f y today I looked back at my f i l e t h a t 

I have and I n o t i c e d i n some of the pleadings t h a t 

there was a l i s t of s i x or seven defendants. And I 

know there were f i v e or s i x other lawyers' i n P i e r r e 

besides myself who had been appointed t o represent 
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other of these defendants. 

Q. Had you been o f f e r e d from the United States 

government a p l e a bargain f o r Anna Mae? 

A. Yes, I had. 

Q. And can you r e l a t e t o the j u r y what th a t p l e a 

bargain was fo r ? 

A. The terms you mean? 

Q. Yes, s i r . 

A. C e r t a i n l y . Back i n 75 I was a young 

attorney, and I was appointed, f r a n k l y , i n q u i t e a few 

matters i n f e d e r a l court then because there were q u i t e 

a few matters pending. 

The normal s i t u a t i o n was t o i n q u i r e of the 

U.S. Attorney i f there was an opportunity t o r e s o l v e 

t h i s matter short of a t r i a l . I n i t i a l l y I was advised 

that Anna Mae Aquash had been charged w i t h two counts. 

And they s a i d , i n i t i a l l y , i f she were t o plead t o one 

count they would dismiss the other count and make no 

recommendation at the time of sentencing. 

Then l a t e r as the t r i a l got nearer, they 

contacted me and advised t h a t t h a t same o f f e r was 

s t i l l pending but then there was a l s o a proposal t h a t 

i f she were t o t e s t i f y as t o what she knew as t o 

issues i n v o l v i n g h e r s e l f , t h a t they would l e t her 

plead g u i l t y t o a misdemeanor. And the charges she 
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had were f e l o n i e s , subject t o ten years. But they 

would a l l o w her to plead g u i l t y t o a misdemeanor and 

they would recommend that — as I r e c a l l t h a t there 

be — i f there was a sentence i t be suspended. 

Q. Did you w r i t e a l e t t e r t o her conveying that 

p l e a bargain? 

A. I d i d . 

Q. I'd l i k e t o show you what I marked as State's 

E x h i b i t 48. 

Do you recognize that l e t t e r , s i r ? 

A. Yes, I do. 

Q. And what i s that, s i r ? 

A. That's a copy of a l e t t e r that I wrote t o 

Anna Mae back on November 6, 1975. I t ' s a copy t h a t 

was taken out of my f i l e . I t was a carbon copy. 

That's what we used back i n 1975. 

And then on the top of i t there are some 

notes t h a t I made tha t were not p a r t of the l e t t e r , 

but I made them on the l e t t e r or my copy of the 

l e t t e r . 

Q. Based on the l e t t e r , can you — w e l l , i s t h i s 

a t r u e and accurate carbon copy of the l e t t e r t h a t you 

sent? 

A. Yes, i t i s . As I s a i d subject t o my 

handwriting on the top and then i t appears t h a t I a l s o 
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1 made a few notes w i t h i n that l e t t e r , as w e l l . 

2 MR. OSWALD: I would o f f e r 48, Judge. 

3 MR. MURPHY: No ob j e c t i o n . 

4 THE COURT: W i l l be received. 

5 Looks l i k e a dandy typewriter, too. 

6 Q. (BY MR. OSWALD) R e f e r r i n g t o State's 

7 E x h i b i t 48, s i r , instead of p u t t i n g i t up on the 

8 d i s p l a y , could you j u s t read out loud the f i r s t 

9 paragraph of what you wrote? 

10 A. C e r t a i n l y . Please be advised that I have had 

11 f u r t h e r conversation with the A s s i s t a n t United States 

12 Attorney concerning a p o s s i b l e p l e a bargain i n t h i s 

13 p l a t matter. He advised that i f you would agree t o 

14 t e s t i f y as a government witness and t e l l e verything 
15 you know about t h i s matter, he would reduce the charge 

16 against you t o a misdemeanor and recommend probation. 
17 You should c e r t a i n l y give t h i s thorough c o n s i d e r a t i o n 

18 and i f you d e s i r e t o confer w i t h me concerning the 

19 same, please f e e l f r e e t o contact me. 

20 Q. Thank you. 

21 Do you know i f t h i s l e t t e r ever reached her? 
22 A. No, I don't know i f i t ever d i d reach her. 
23 Q. So t h i s was sent and dated November 6? 
24 A. Correct. 

25 Q. Did you see Anna Mae a f t e r November 6 of 
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1975? 

A. Yes, I d i d . 

Q. And what were the circumstances of that? 

A. I was contacted i n mid or l a t e November and 

advised t h a t she had been — picked up i s n ' t the r i g h t 

word — but she had been found i n Oregon. I had not 

heard from her i n s e v e r a l weeks or maybe even 

months — a month. So I was pleased t h a t they had 

made contact w i t h her and I s a i d they, I mean i t was 

the a u t h o r i t i e s , that she was i n t h e i r custody. So 

she was brought back t o P i e r r e from Oregon and I met 

with her i n P i e r r e upon her ret u r n . 

Q. When was the t r i a l date set f o r , i f you can 

r e c a l l ? 

A. The t r i a l was u l t i m a t e l y set f o r e i t h e r 

November 24 or November 25, 1975. 

Q. Was t h i s j u s t p r i o r t o Thanksgiving? 

A. Probably. I don't r e a l l y remember. 

Q. Did you have a motions hearing or suppression 

hearing p r i o r t o t h i s t r i a l date? 

A. Yes. 

Q. And was Anna Mae at that? 

A. I am almost c e r t a i n she was because the 

general r u l e i f i t ' s a fel o n y charge, the defendant 

needed t o be present. 
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Q. Did you have to make any motion or request of 

the judge regarding bond f o r Anna Mae during t h i s time 

period? 

A. I d i d make a request of the Court during t h i s 

time p e r i o d that she be released pending the t r i a l on 

bond. 

Q. When you thought about i t , d i d you t h i n k that 

would be a f u t i l e motion? 

A. I d i d not th i n k that the Court would be 

l i k e l y t o al l o w her out on bond pending the t r i a l 

because she had been missing and then found i n Oregon 

and brought back. I r e a l i z e d i t was e a s i e r f o r me t o 

prepare f o r t r i a l i f she and I could v i s i t person t o 

person and f r a n k l y t a l k with others s i m i l a r l y s i t u a t e d 

i n preparing f o r the t r i a l . 

Q. Was i t your idea t o ask f o r her bond? 

A. No, i t was not my idea t o ask f o r a bond. I 

f r a n k l y thought i t was a very u n l i k e l y c o n d i t i o n t h a t 

the Court would all o w her out on bond. I had been 

p r a c t i c i n g i n f e d e r a l court f o r s e v e r a l years i n f r o n t 

of the judges i n South Dakota, and I did n ' t a n t i c i p a t e 

t h a t they would all o w t h a t . 

Q. Was i t the government, e i t h e r an A s s i s t a n t 

U.S. Attorney, the United States Attorney, or an FBI 

agent — d i d they suggest you should ask f o r bond? 
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A. No. 

Q. Do you remember who did? 

A. No. I do not remember the s p e c i f i c person 

who d i d t o answer your question. 

Q. Okay. 

And then d i d you ask f o r bond? 

A. Yes, I d i d . 

Q. And what d i d the judge do? 

A. The judge released her on bond or maybe even 

personal recognizance. I don't know tha t she had any 

money t o put up pending the t r i a l date, which was 

w i t h i n a day or two. 

Q. Did you ever see Anna Mae again a f t e r t h a t 

time period? 

A. My r e c o l l e c t i o n — and not o n l y r e c o l l e c t i o n . 

I am confident I am r i g h t on t h i s . There was up at 

the St. Charles Hotel, which i s an o l d h o t e l i n 

P i e r r e , there i s kind of a war room, so t o speak, 

where there were a number of lawyers who were g e t t i n g 

ready f o r the t r i a l or t r i a l s t h a t were coming up, 

making pre p a r a t i o n , d i s c u s s i n g s t r a t e g i e s . And I 

b e l i e v e I may have seen her up a t the St. Charles 

Hotel when — a f t e r she was released. I — as I s i t 

here 35 years l a t e r , I don't remember t h a t v i v i d l y , 

but t h a t ' s my general r e c o l l e c t i o n . 
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Q. And so would that have been e i t h e r 

November 2 2 n d or 2 3 r d ? 

A. Yes. Part of the d i s c u s s i o n w i t h some of the 

other lawyers i n preparation was j u s t t r y i n g t o 

consider s t r a t e g i e s , as I i n d i c a t e d , and th a t there 

was, from one of these other lawyers, a suggestion 

that maybe we could get her out — maybe she could get 

out on bond and maybe have a b e t t e r opportunity then 

to work i n preparation. 

Q. Now, at t h i s war room th a t you were t a l k i n g 

about, were some of these other lawyers representing 

the American Indian Movement members? 

A. You know, I don't know tha t I s p e c i f i c a l l y 

d i f f e r e n t i a t e d between defendants i f they were an 

American Indian Movement member or not, but I suspect 

one might give them that term or i d e n t i f y them w i t h 

that terminology. 

Q. A l l r i g h t . 

A. Some of them. 

Q. Mr. R i t e r , now th a t I am t h i n k i n g about i t , 

St. Charles i s t h a t a four or f i v e or s i x - s t o r y 

b u i l d i n g i n P i e r r e ? 

A. I t was the t a l l e s t b u i l d i n g i n P i e r r e . I t 

was four or f i v e s t o r i e s . 

Q. Okay. 
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1 The day f o r t r i a l comes around on 

2 November 24? 

3 A. Yes, i t d i d . . 

4 Q. Did Anna Mae show up at that? 

5 A. No, she d i d n ' t . 

6 Q. Did you ever see her a f t e r that? 

7 A. I never d i d . 

8 Q. Did you hear about her demies at some point? 

9 A. I d i d . I read about i t . I know u l t i m a t e l y 

10 the United States — A s s i s t a n t United States Attorney 

11 dismissed the indictment because of her death — or 

12 the charge. 

13 MR. OSWALD: I have no f u r t h e r questions. 

14 THE COURT: Mr. Murphy. 

15 CROSS-EXAMINATION 

16 BY MR. MURPHY: 

17 Q. Your daughter i s Lindsey? 

18 A. Yes. 

19 Q- She used t o p r a c t i c e here i n town? 

20 A. Yes, she d i d . 

21 Q. And now she's p r a c t i c i n g w i t h you, I 
22 understand? 

23 A. Very proud dad, too. 
24 Q. I want t o take you back t o when you were 

25 f i r s t appointed t o t h i s case, the case t h a t you were 
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representing Ms. Aquash on. 

Was th a t around September 5, 1975? 

A. Yes, i t was. 

Q. Okay. 

T y p i c a l l y i n f e d e r a l p r a c t i c e , i f somebody i s 

charged w i t h a f e d e r a l crime, they b r i n g them i n t o 

court q u i t e q u i c k l y a f t e r the i n c i d e n t ; i s t h a t your 

experience? 

A. Yes. I mean, i n t h i s p a r t i c u l a r 

circumstance — and I looked back and maybe I am 

t e l l i n g you more than you are asking me — but she was 

a r r e s t e d and brought i n on a complaint i n i t i a l l y . So 

she had not been i n d i c t e d by a Grand Jury at th a t 

time. 

Q. Okay. 

I f — i s i t your r e c o l l e c t i o n t h a t the events 

she was a r r e s t e d on occurred on September 5, 1975? 

A. Right i n th a t time frame, yes. And she 

was — I am sure I was appointed w i t h i n a day or so 

a f t e r t h a t , l i k e l y . 

Q. Okay. 

What she was charged with , you i n d i c a t e d she 

was — had — f a c i n g two f e l o n i e s , c o r r e c t ? 

A. Correct. 

Q. Both of them were punishable by up t o ten 
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years i n p r i s o n , c o r r e c t ? 

A. That's my understanding. 

Q. The f i r s t charge was f o r possession of 

i l l e g a l f i rearms; i s that your r e c o l l e c t i o n ? 

A. Yes. 

Q. S p e c i f i c a l l y firearms w i t h o b l i t e r a t e d s e r i a l 

numbers? 

A. E x a c t l y . 

Q. And the second count was f o r possession of 

i l l e g a l e x p l o s i v e s . 

A. Yes. I t h i n k the count maybe s a i d e x p l o s i v e s 

or A, B, or C something l i k e t h a t . 

Q. Right. 

I t i n v o l v e d grenades, dynamite, and some 

other e x p l o s i v e devices? 

A. I r e c a l l dynamite. 

Q. Yeah. 

And one of the weapons inv o l v e d was an Ml 

r i f l e . 

Do you r e c a l l that? 

A. I r e c a l l a r i f l e , but I don't remember Ml. 

Q. A l l r i g h t . 

J u s t so we have a context, the a r r e s t or the 

charges stemmed out of a r a i d at a place c a l l e d A l 

Runnings, c o r r e c t ? 
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A. Yes. 

Q. A l l r i g h t . 

And i n a nut s h e l l , what happened i n regard 

t o Ms. Aquash i s that the FBI d i d a r a i d on A l 

Runnings p l a c e ; i s that f a i r ? 

A. That's f a i r . 

Q. And she was i n a tent when they got t o the 

place? 

A. Yes. 

Q. And i n s i d e the tent i t was j u s t her? 

A. Yes. 

Q. And a l s o these explosives and other weapons, 

c o r r e c t ? 

A. Yes. 

Q. And th a t other people were a l s o a r r e s t e d 

i n — on the property c a l l e d A l Runnings, c o r r e c t ? 

A. Correct. 

Q. So th a t ' s would have been her codefendants? 

A. Yes. 

Q. Now, you i n d i c a t e d we had a v i s i t i n g judge -

or you had a v i s i t i n g judge at th a t time. This i s 

l e s s than three months a f t e r the two FBI agents were 

k i l l e d on June 26, 1975, c o r r e c t ? 

A. I don't r e c a l l that date f o r sure, 

Mr. Murphy. 
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Q. Okay. 

Do you r e c a l l the i n c i d e n t where the two FBI 

agents were k i l l e d ? 

A. Yes. 

Q. A f t e r t h a t , there were numerous a r r e s t s 

throughout South Dakota, c o r r e c t ? 

A. Yes. I t was a very d i f f i c u l t time and a busy 

time f o r lawyers who were being appointed on these 

cases. 

Q. Kind of a f u l l employment p o l i c y f o r young 

defense attorneys l i k e y o u r s e l f ? 

A. Yeah. 

Q. And there was so many cases because of the 

FBI search f o r the people responsible f o r the k i l l i n g 

the FBI agents that we had t o b r i n g i n other judges, 

e s s e n t i a l l y ? 

A. I suspect t h a t was a major reason other 

judges were brought i n . I know from time t o time 

during a longer p e r i o d even than j u s t t h a t immediate 

time frame t h a t they had v i s i t i n g judges come i n t o 

help r e l i e v e some of the burden that the f e d e r a l court 

judges had. 

Q. Because a t t h i s time there was a l s o the 

courthouse r e a l of an i n t e r v i e w i n Custer and i n Sioux 

F a l l s ? 
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Do you r e c a l l those instances? 

A. Yes. 

Q. Lots of indictments coming out of those 

p a r t i c u l a r matters, c o r r e c t ? 

A. Probably. I was not i n v o l v e d i n any of t h a t . 

Q. A l l r i g h t . 

Moving ahead, so you — we have you appointed 

i n September of September of 1975. You make the 

i n i t i a l appearance of Ms. Aquash, c o r r e c t ? 

A. Correct. 

Q. And she's released from custody? 

A. Yes. 

Q. Okay. 

And things progress along. There i s supposed 

to be a motions hearing at some p o i n t p r i o r t o t r i a l , 

c o r r e c t ? 

A. Correct. 

Q. And i f -- i s the date November 10? 

Does tha t r i n g a b e l l as the date? 

A. Yes, i t does. 

Q. She doesn't show f o r t h a t hearing so a 

warrant i s i s s u e d f o r her a r r e s t , c o r r e c t ? 

A. She d i d not show and I b e l i e v e a warrant was 

issued. I don't r e c a l l that c l e a r l y show. 

Q. That would have been standard p r a c t i c e ? 
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A. Correct. 

Q. E s p e c i a l l y when the attorney comes before the 

Court and says I can't e x p l a i n why my c l i e n t i s not 

here? 

A. Right. 

Q. Right. 

And so at that p o i n t i t ' s l i k e l y she became a 

f e d e r a l f u g i t i v e , c o r rect? 

A. L i k e l y , yes. 

Q. Yeah. 

In any regard, you learned s h o r t l y a f t e r that 

missed court hearing that she has been apprehended i n 

Oregon, true? 

A. True. 

Q. And what you l e a r n from your d i s c u s s i o n s w i t h 

the U.S. Attorney's O f f i c e i s that she was i n v o l v e d i n 

a shoot-out w i t h the Oregon Highway P a t r o l on 

November 14, 1975? 

A. You know, I don't t h i n k I learned t h a t from 

the U.S Attorney's O f f i c e . I was contacted by a 

lawyer out there who she had v i s i t e d w i t h . And th a t 

lawyer t o l d me maybe a l i t t l e b i t of i t . But then 

there was, l i k e , a newspaper a r t i c l e I remember 

reading a newspaper a r t i c l e . 

Q. You learned u l t i m a t e l y that she was i n a 
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motor home and Dennis Banks and Leonard P e l t i e r and 

other AIM leaders were i n that motor home w i t h her? 

A. Correct. 

Q. And they — an Oregon Highway P a t r o l t r i e d to 

p u l l them over. You heard about that? 

A. I don't r e c a l l t h a t . 

Q. Did you hear at some p o i n t t h a t shots were 

f i r e d ; t h a t there was a shoot-out between the motor 

home and the Oregon Highway P a t r o l ? 

A. I may have. I don't — as I s i t here today, 

I don't c l e a r l y r e c a l l t h a t . 

Q. Okay. 

In any regard, you know she's taken i n t o 

custody i n Oregon? 

A. Correct. 

Q. And you d i d get a c a l l from an attorney i n 

Oregon so does th a t l e a d you t o b e l i e v e she's charged 

w i t h f e d e r a l crimes a l s o i n Oregon? 

A. Probably. But I — I can't say t h a t I r e c a l l 

t h a t she was s p e c i f i c a l l y charged w i t h anything out 

there. I r e c a l l t h a t I was contacted by an attorney 

from Washington State, I th i n k , who may have been down 

i n Oregon. I don't — when I look back through my 

f i l e , I di d n ' t see tha t she had been charged w i t h 

anything out there, but wouldn't be unexpected, I 
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guess. 

Q. Wouldn't be unexpected i f someone was 

inv o l v e d i n a s i t u a t i o n l i k e t h a t . 

And i n any regard she's then brought back t o 

P i e r r e ? 

A. Correct. 

Q. You know, when she comes back t o P i e r r e she's 

now been a l l e g e d t o have been i n v o l v e d i n serious 

f e l o n i o u s conduct out i n P i e r r e , the weapons — 

A. Down at A l Runnings, yes. 

Q. And f a i l e d t o show f o r a court hearing which 

i s a l s o a serious matter, c o r r e c t ? 

A. Yes. 

Q. And then she's brought back from Oregon by 

the a u t h o r i t i e s , c o r r e c t ? 

A. That's c o r r e c t . 

Q. So you go before the Court some time 
rd 

November 22, 23 , and at some p o i n t you ask the 

Court t o re l e a s e her on bond, c o r r e c t ? 

A. Yes. 

Q. And that's p r e t t y much expected t h a t you are 

going t o make t h a t request on behalf of a c l i e n t ; i s 

i t not? 

A. I t always i s at the beginning when they are 

f i r s t charged and f i r s t come before the Court. 
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Q. Right. 

A. But not as l i k e l y , c e r t a i n l y , under 

circumstances as were e x i s t i n g at tha t time. 

Q. Let me put i t t h i s way. Your c l i e n t 

t y p i c a l l y asks you t o t r y t o get them out of j a i l when 

they are i n custody? 

A. That's t r u e . 

Q. A l l r i g h t . 

So you wouldn't have made t h a t request unless 

Ms. Aquash wanted t o get out of j a i l ? 

A. I'm sure that's t r u e . 

Q. Okay. 

And she was released, c o r r e c t ? 

A. Yes. 

Qj. And though i t was unexpected or 

unant i c i p a t e d , i t wasn't something t h a t i n your 

r e c o l l e c t i o n t h a t the U.S. Attorney or the FBI 

p e t i t i o n e d the Court t o reconsider the bond d e c i s i o n ? 

A. I don't r e c a l l t h a t they asked the Court t o 

reconsider. My r e c o l l e c t i o n i s t h a t they c e r t a i n l y 

d i d n ' t support my motion. 

Q. Right. 

But you made your motion and the Court 

granted i t ? 

A. Correct. 
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Q. A l l r i g h t . 

Now, a f t e r t h at, we were — you were t a l k i n g 

w i t h Mr. Oswald about your — or Mr. Jac k l e y about 

your — who was i t — i t ' s g e t t i n g l a t e i n the day 

here and they are blending together. 

When you were d i s c u s s i n g your communication 

wi t h Mr. Quash you s a i d you sent her a p l e a l e t t e r , 

c o r r e c t ? 

That was the e x h i b i t ? 

A. Yeah. 

Q. You did n ' t send her any communication 

i n d i c a t i n g t h a t she had already agreed t o plead 

g u i l t y , d i d you? 

A. No. 

Q. In f a c t , she hadn't agreed t o plead g u i l t y ? 

A. That's c o r r e c t . 

I spoke w i t h her — I spoke w i t h her up i n 

the f e d e r a l b u i l d i n g i n P i e r r e when she was i n what I 

c a l l the h o l d i n g c e l l up there. Went over there again 

w i t h her again c a r e f u l l y because the opportunity t o 

get a misdemeanor and have probation recommended i s a 

p r e t t y good circumstance f o r her — a good r e s u l t and 

she would not agree. 

Q. She wasn't i n t e r e s t e d i n any way, shape, or 

form w i t h any p l e a bargain? 
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A. That's c o r r e c t . 

Q. A l l r i g h t . 

E i t h e r i n i t i a l l y when i t was t o one f e l o n y or 

even when they sweetened the deal? 

A. I d i d n ' t hear from her the f i r s t time. 

Q. Okay. 

So t h a t f i r s t l e t t e r that you sent out t h a t 

of the e x h i b i t , you never heard anything back from her 

on that? 

A. I b e l i e v e t h a t was the second l e t t e r . 

Q. Okay. My mistake. 

A l l r i g h t . So you sent out m u l t i p l e l e t t e r , 

one w i t h the i n i t i a l o f f e r , and one w i t h the b e t t e r 

o f f e r ? 

A. I t h i n k so. 

Q. In any regard, she wasn't i n t e r e s t e d i f 

t a k i n g the p l e a , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And i f she had taken a p l e a , she would then 

have become a government witness? 

A. Under the second proposal — under the f i r s t 

proposal she would have plead g u i l t y t o one and they 

would have made no recommendation at the time of 

sentencing. There would have been no requirement f o r 

her t o cooperate as a witness. The second one w i t h 
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the misdemeanor, yes, there was. 

Q. So on the f i r s t p l e a bargain, had she plead 

and not cooperated, she would have been exposed t o up 

to ten years? 

A. Correct. 

Q. But when they gave you the b e t t e r o f f e r , they 

expected her t o t e s t i f y , c o r r e c t ? 

A. Yes. 

Q. And so she would have become a government 

witness, c o r r e c t ? 

A. She would have t e s t i f i e d — she probably 

would have been c a l l e d by the government to t e s t i f y . 

Q. Right. 

And she would have been brought under t h e i r 

p r o t e c t i o n at t h a t p o i n t , c o r r e c t ? 

A. Under t h e i r p r o t e c t i o n ? 

Q. She would be somebody who was working f o r the 

prosecution? 

Somebody that — 

A. No. I don't — tha t wasn't the way I — tha t 

wasn't the way I f e l t i t was. I mean — and I 

represented q u i t e a few i n d i v i d u a l s charged 

c r i m i n a l l y . And i t was not a matter of n e c e s s a r i l y 

choosing s i d e s . I t was a matter of t e s t i f y i n g and 

being w i l l i n g t o t e s t i f y honestly and tha t was the 
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opportunity given to her. 

Q. Well, l e t me ask you t h i s . When she was i n 

j a i l being h e l d by the a u t h o r i t i e s , she was not 

subject t o any — she was — when she was i n j a i l , 

nobody from the outside could cause her harm, c o r r e c t 

A. Correct. 

Q. Okay. 

She's there protected by law enforcement, 

c o r r e c t ? 

A. Correct. 

Q. And throughout the whole time she's i n the 

f e d e r a l court system and you are t a l k i n g t o 

prosecutors and whatnot, she never relayed t o you any 

concerns f o r her own s a f e t y from the American Indian 

Movement, d i d she? 

A. I don't r e c a l l that she d i d . 

Q. She never asked you t o make as p a r t of the 

dea l t h a t the government give her any type of 

p r o t e c t i o n , d i d she? 

A. Not t h a t I can r e c a l l at t h i s time. 

Q. Okay. 

What you learned from her i s t h a t no matter 

how much they sweetened the deal, she wasn't 

i n t e r e s t e d i n t a k i n g one? 

A. That's c o r r e c t . 
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1 MR. MURPHY: A l l r i g h t . 

2 Thank you. 

3 REDIRECT EXAMINATION 

4 BY MR. OSWALD: 

5 Q. Mr. R i t e r , i f she turned down the p l e a 

6 agreement, she wouldn't have asked f o r any help from 

7 anybody would she have? 

8 A. I wouldn't t h i n k so, other than her lawyer. 

9 Q. Was there another young lawyer a s s i s t i n g you 

10 and Anna Mae i n t h i s case? 

11 A. There was a lawyer who d i d some l e g a l 

12 research e a r l y on i n support of a motions hearing. 

13 The motion t h a t was being f i l e d . So he hadn't been — 

14 to my knowledge hadn't been appointed and I was her 

15 lawyer. He a s s i s t e d me i n g e t t i n g a b r i e f put 

16 together • 
17 Q. What was tha t lawyer? 

18 A. Bruce E l l i s o n . 

19 Q. I s he a lawyer? 

20 A. Yes. 
21 Q. Where? 
22 A. Rapid C i t y . 
23 MR. OSWALD: Okay. 

24 Nothing f u r t h e r . 

25 MR. MURPHY: B r i e f l y ? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Thank you, s i r . 

MR. MURPHY: Your Honor, may I ask a couple 

questions? 

THE COURT: Sure. 
RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Mr. E l l i s o n merely was p r o v i d i n g some 

research t o you? 

A. Yes. I d i d c a l l upon him t o t r y t o t r y t o 

help me f i n d my c l i e n t when I didn't hear from her. 

So he helped with the research and I thought he was 

hel p i n g w i t h that e f f o r t too. 

Q. Sure. 

Appeared t o you he was somebody who was 

concerned about Ms. Aquash's s i t u a t i o n and was w i l l i n g 

t o l e nd a hand? 

A. My r e c o l l e c t i o n was a probably broader 

concern from him tha t there were these s i x or seven 

defendants, t h a t h i s concern was of a broader scope 

because I know at l e a s t one of the motions we f i l e d 

was f i l e d by a l l s i x or seven defendants and I t h i n k 

t h a t may have been p a r t of what the research t h a t he 

helped provide was u t i l i z e d f o r . 

Q. So he was not only w i l l i n g t o help w i t h 

Ms. Aquash, but w i l l i n g t o help a l l o f these other 
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1 defendants w i t h h i s research, c o r r e c t ? 

2 A. Yes. 

3 Q. And he wasn't g e t t i n g p a i d by you guys f o r 

4 that? 

5 A. He asked to get p a i d and I s a i d I di d n ' t 

6 th i n k the judge would pay him f o r t h a t other than 

7 maybe the copies that he had t o make. 

8 Q. But he s t i l l went ahead and helped a l l the 

9 defendants t o the extent that he could? 

10 A. Yes. 

11 MR. MURPHY: A l l r i g h t . 

12 Nothing f u r t h e r . 

13 THE COURT: Thank, s i r . 

14 You may step down. You are excused. 

15 (Witness excused.) 

16 MR. MANDEL: The st a t e c a l l s George P a l f y , 

17 Your Honor. 

18 THE COURT: Please r a i s e your r i g h t hand. 

19 GEORGE PALFY, 

20 c a l l e d as a witness herein, having been du l y sworn, 

21 under oath t e s t i f i e d as f o l l o w s : 
22 THE COURT: Please take a seat. 

23 DIRECT EXAMINATION 

24 BY MR. MANDEL: 

25 Q. S i r , would you s t a t e your name, please. 
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1 A. George P a l f y . 

2 Q. Mr. P a l f y , where are you from? 

3 A. Wheatridge, Colorado. 

4 Q. Is t h a t a suburb of Denver? 

5 A. Yes, s i r . 

6 Q. How long have you l i v e d there? 

7 A. About 20 years. 

8 Q. Are you o r i g i n a l l y from Denver? 

9 A. Yes. I was born i n Denver. 

10 Q. Okay. 

11 Where does your f a m i l y come from? 

12 A. Well, my mother IS Indian, my f a t h e r i s white 

13 so my mom i s from Oklahoma and my dad i s from Brush, 

14 Colorado. 

15 Q. Are you an e n r o l l e d member of the Osage 

16 Tribe? 

17 A. Not e n r o l l e d . 

18 Q. Do they have enrollment? 

19 A. I t ' s complicated. 

20 Q. Okay. I won't go there, s i r . 

21 P r i o r t o 20 years ago, were you s t i l l — l e t 
22 me ask you, have you spent your whole l i f e l i v i n g i n 

23 the Denver area? 

24 A. Yes. 

25 Q. What's your most recent employment? 
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A. R e t i r e d from the p o s t a l s e r v i c e l a s t year. 

Q. How long were you wit h the P o s t a l Service? 

A. Twenty-four years. 

Q. P r i o r t o that, you had other d i f f e r e n t jobs 

down there? 

A. Yes. 

Q. Going back to the 1970s, d i d you have some 

involvement w i t h the American Indian Movement i n 

Denver? 

A. Yes. 

Q. Can you t e l l me what th a t was and how i t came 

about? 

A. Well, we — you know, b a s i c a l l y was a 

s o c i a l i z i n g group as i t s t a r t e d . 

Q. About what year are we t a l k i n g ? 

A. Around about 74. 

Q. Okay. 

What kind of s o c i a l i z i n g ? 

A. Pow Wows, b e n e f i t s , marches, you know, 

p r o t e s t s , and then we got i n t o — i n v o l v e d w i t h 

s t a r t i n g an a l t e r n a t i v e school about 74. 

Q. Were you d i r e c t l y i n v o lved i n that? 

A. Yes, s i r . 

Q. Let me ask you, how many people were 

r e g u l a r l y i n v o l v e d i n AIM down there? 
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A. I t ' s hard t o say. Maybe, you know, a hundred 

to maybe 200. 

Q. Okay. 

Were a number of people i n v o l v e d w i t h the 

a l t e r n a t i v e school? 

A. Yes. We had — we had a l o t of groups 

help i n g us l i k e NARF and ACIS and some of the p u b l i c 

school people were he l p i n g us. We were t r y i n g t o , you 

know, set up the a l t e r n a t i v e school. 

Q. What was going to be the purpose of the 

a l t e r n a t i v e school? 

A. I t was f o r a l l — a l l k i d s , not j u s t Indian 

k i d s . I t was f o r kids t h a t were having a hard time 

d e a l i n g w i t h the p u b l i c school system and they could 

come t o our school and we — we worked more w i t h our 

ideas, you know, Indian s p i r i t u a l i t y and the way we do 

thi n g s . 

Q. Did the school have i t ' s own b u i l d i n g ? 

A. No. We didn't have the money t o get our own 

b u i l d i n g . We were o f f e r e d housing at the Denverane 

House (phonetic). 

Q. Where was that located? 

A. About 12th and Gaylord. Somewhere about 

there. Downtown Denver. 

Q. Did you have any s p e c i f i c p o s i t i o n i n AIM a t 
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that time? 

A. No. 

Q. So d i d the school get s t a r t e d back i n 1974? 

A. The concept was s t a r t e d i n 74. We d i d a l o t 

of grant w r i t i n g and about 74 or 75 i t s t a r t e d t o 

develop. 

Q. Did t h a t p r e t t y much end up being your 

employment at t h a t time? 

A. Nobody got paid. Nobody got p a i d . 

Q. We'll c a l l i t your occupation then? 

A. My second job, yeah. 

Q. Okay. 

Did you spend a f a i r amount of time at the 

American Indian Movement house there i n Denver because 

of that? 

A. A l l the time I wasn't working, yes. 

Q. Do you remember i n the f a l l of — f a l l or 

e a r l y winter of 1975 r e c e i v i n g some contact from Troy 

Lynn Yellow Wood or Troy Lynn I r v i n g ? 

A. Yes. 

Q. Do you r e c a l l g e t t i n g a phone c a l l from her 

when you were at the AIM house? 

A. I got a phone c a l l . She wasn't l o o k i n g f o r 

me, but I was the only one there so, yeah, I took the 

c a l l . 
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1 Q. Did you p r e v i o u s l y to that know Troy Lynn? 

2 A. Yeah. 

3 Q. How do you know her? 

4 A. Through Pow Wows and s t u f f . My wife and her 

5 grew up together. 

6 Q. Your wife i s from Pine Ridge? 

7 A. My wife i s from Pine Ridge. 

8 Q. So she had known Troy Lynn f o r a long time? . 

9 A. Uh-huh.' 

10 Q. That's how the two of you got together? 

11 A. Yes. 

12 Q. Was anyone e l s e present there when you got 

13 the c a l l ? 

14 A. No, I was the only one there. 

15 Q. Do you remember what date i t was about? 

16 A. I do not remember. 

17 Q. Do you know what month i t was? 

18 A. November. 

19 Q. Do you r e c a l l what was s a i d t o you? 

20 A. She t o l d me t h a t — w e l l , f i r s t o f f , she was 
21 asking f o r d i f f e r e n t people. And I t o l d her there was 
22 nobody around but me. So you can t a l k t o me or 
23 whatever She s a i d , w e l l , she's having t r o u b l e a t her 
24 house and she asked me i f I could come over and help 

25 work things out. 
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So I knew where she l i v e d . We were i n the 

same neighborhood so I s a i d , w e l l , when I got done 

wit h my paperwork, then I would come over. 

Q. Did she t e l l you what kind of troubl e ? 

A. She mentioned that there was a lady at her 

house t h a t supposedly her aunt had got a c a l l and s a i d 

i t was from N a t i o n a l AIM and they wanted t o take t h i s 

lady back t o South Dakota. 

Q. Did she say why? 

A. Not r e a l l y , no. 

Q. Where was her house located? 

A. In north Denver about 44^ n and Pecos r i g h t 

next t o 1-70. 

Q. About how f a r was that from the AIM house? 

A. Across town. 

Q. Twenty minutes? 

A. Twenty without t r a f f i c , yeah. 

Q. Today 40 minutes? 

A. Today, yeah. 

Q. Okay. 

When d i d you a r r i v e there? 

A. I t was l a t e afternoon. 

Q. G e t t i n g dark yet or s t i l l l i g h t out? 

A. I t was s t i l l — i t was s t i l l f a i r l y l i g h t 

out, yes. 
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1 Q. What do you r e c a l l f i r s t happening when you 

2 got there? 

3 A. I went i n and asked her what was going on and 

4 her aunt was standing there, too. 

5 Q. Who was her aunt? 

6 A. Theda Nelson. Theda Clarke. 

7 Q. Okay. 

8 Go on. 

9 A. She s a i d , w e l l , my aunt s a i d she got a c a l l 

10 from N a t i o n a l AIM t o take t h i s lady up t o South 

11 Dakota, Rapid C i t y , because they wanted t o confront 

12 her about being a f e d e r a l informant. And I asked her 

13 who i s the lady and she s a i d i t ' s Annie Mae Aquash and 

14 I s a i d where i s she and she s a i d down i n the basement. 

15 Q. Had you ever heard of Annie Mae Aquash 

16 before? 

17 A. Yes. What I had read i n the papers. 

18 Q. Had you ever met her? 

19 A. No. 

20 Q. .What d i d you do next? 

21 A. Well, I asked her i f I could go t a l k t o her 
22 and they s a i d okay. Went downstairs and I don't know 

23 who introduced us t o each other. But th a t ' s the f i r s t 

24 time I had met her. F i r s t and l a s t time. 

25 Q. What was the basement of t h i s p lace l i k e ? 
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Was i t f i n i s h e d ? 

A. I t was f i n i s h e d . F i n i s h e d basement. Some 

rooms down there. I t was l i k e a l a r g e l i v i n g room. 

Q. Who was present down there besides you and 

Annie Mae? 

A. Theda was down there, Troy Lynn — I don't 

know i f Troy Lynn went down there or not. I can't 

remember t h a t . But I remember John Boy being there. 

And t h a t ' s about a l l I can remember being downstairs. 

Q. When you say John Boy, who are you r e f e r r i n g 

to? 

A. John Boy Patton. 

Q. Did you know him by any other name at t h a t 

time? 

A. No. 

Q. I f you were to see him today, do you b e l i e v e 

you would s t i l l be able t o recognize him? 

A. I don't know. I t ' s been 35 years. 

Q. I ' l l ask i f you could look around and see i f 

you see him seated here i n the courtroom? 

A. Well, I guess that's John Boy. I don't know. 

Looks l i k e him. 

Q. Okay. 

A. L i t t l e d i f f e r e n t . 

Q. As you s a i d , 35 years ago, r i g h t ? 
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A. Yeah. 

Q. So what happened, then, down there i n the 

basement? 

A. They l e f t us down there and we s t a r t e d 

t a l k i n g . And she asked me who I was — who I was w i t h 

or what I was doing. I t o l d her, you know, about the 

a l t e r n a t i v e school and what we were s t a r t i n g . And we 

t a l k e d about her and her e x p l o i t s . 

Q. What kind of e x p l o i t s , i f you remember? 

A. J u s t what — the s t u f f I had read i n the 

paper, you know. I asked her what t h i s was a l l about 

and as I s a i d what I s a i d before, she thought i t was 

j u s t somebody that was upset with her or je a l o u s of 

her. She t o l d me th a t she had been through t h i s 

before. And I t o l d her, w e l l , you know you don't have 

to stay here. I s a i d you can — you can go w i t h me. 

I can take you t o the Indian center or wherever you 

want t o go. You don't — you don't have t o stay here. 

And she s a i d i t wasn't a problem. 

Q. Was the Indian center something d i f f e r e n t 

from the AIM house? 

A. Yeah. 

Q. I ' l l j u s t ask you, g e n e r a l l y , was there a 

f a i r l y good s i z e d Indian community down i n Denver at 

that time? 
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A. There has always been a p r e t t y b i g community. 

Q. That was j u s t some s o c i a l gathering-type 

place or what? 

A. Supposedly they had, you know, s o c i a l 

s e r v i c e s and s t u f f l i k e t h a t . But sometimes i t gets 

p r e t t y p o l i t i c a l . 

Q. But there would have been a place f o r her t o 

stay there? 

A. Yeah, or somebody she could stay w i t h , but 

she d i d n ' t seem concerned. 

Q. Did you discuss w i t h her the accusations that 

had been made against her at a l l ? 

A. Yeah. She t o l d me that they thought she was 

an FBI informant. She s a i d i t wasn't the f i r s t time 

and she s a i d i t probably wouldn't be the l a s t time. 

And you know, that's when I t o l d her, w e l l , she could 

leave w i t h me and I could take her where she wanted to 

go. She was not concerned about i t . 

Q. What happened then? 

A. Went back u p s t a i r s and t h a t ' s when I seen 

Corky and Ernesto t a l k i n g to Theda. 

Q. Corky Gonzalez? 

A. Corky and Ernesto V i g i l . 

Q. Where were they seated? 

A. They weren't seated. They were gathered i n 
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the k i t c h e n . 

Q. Who was there? 

A. And they were t a l k i n g . 

Theda was there, Troy Lynn was there, and a 

few other people I cannot remember. I know Angie 

Begay was i n the house. She wasn't r i g h t there i n the 

k i t c h e n . There was a bunch of k i d s , l i k e l i t t l e k i d s . 

Q. Was John Boy there? 

A. John Boy was around, but I don't remember him 

being i n the kitchen d i s c u s s i n g t h i n g s . 

Q. Did you see A r l o Looking Cloud a t a l l ? 

A. A r l o wasn't there. 

Q. Go on. 

What was going on then i n the kitchen? 

A. They were j u s t t a l k i n g about the s i t u a t i o n 

and I heard one of them say, w e l l , what we do w i t h 

snitches i s take them out t o the country and get r i d 

of them. And that's when I s a i d , you know — 

Q. Who s a i d that? 

A. E i t h e r Corky or Ernesto. Probably Ernesto. 

He was the younger one. 

Q. Did he make any kind of gesture? 

A. Yeah. He made the t h r o a t s l i t gesture. 

Q. T e l l you what you are t a l k i n g about. 

A. L i k e t h i s ( i n d i c a t i n g ) we get r i d o f them. 
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Q. And what d i d you say? 

A. That's when I got mad and t o l d them that's 

not our way. We don't do that kind of s t u f f . 

And then they decided i t was time t o leave, 

so they l e f t . 

Q. A f t e r they l e f t , who was i n the house? 

A. Just me, John Boy, Theda, Troy Lynn, Angie 

Begay. There might have been a few other a d u l t s . I 

cannot remember. 

Q. And Anna Mae? 

A. And Anna Mae, and a l l the k i d s . 

Q. What do you remember t a k i n g place next? 

A. Theda was i n a hurry to get going. So she 

kept t e l l i n g everybody, you know, hurry up, hurry up. 

We got t o go. And I — 

Q. About what time have we gotten t o now? 

Is i t dark out yet. 

A. Probably about 4:30 f i v e o'clock i n the 

evening. And yeah, i t ' s s t a r t i n g t o get dark at tha t 

hour i n the evening. 

Q. What do you r e c a l l took place a t t h a t time? 

A. They went downstairs and got Anna Mae and 

brought her u p s t a i r s . 

Q. When you say they, who are you r e f e r r i n g to? 

A. I don't know f o r sure who i t was, but I know 
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we a l l walked outside t o the car t o Theda's s t a t i o n 

wagon. 

Q. Do you remember what kind of s t a t i o n wagon 

she had? 

A. Yeah. I t was a red P i n t o s t a t i o n wagon w i t h 

wood s i d i n g l i k e the o l d Woodys. 

Q. Did t h i s s t a t i o n wagon have a hatch t h a t 

opened i n the back? 

A. Yes. 

Q. But i t was d e f i n i t e l y a s t a t i o n wagon? 

A. Yes. 

Q. And then what took place? 

A. Then Theda p u l l e d out some rope and I don't 

know i f she t o l d John Boy t o t i e her or i f she t i e d 

her hands together. And I asked Anna Mae i f she was 

okay w i t h t h a t and she s a i d , i t ' s okay. Jus t get i t 

over w i t h . Let's go. 

Q. Anna Mae's hands were t i e d together? 

A. Yes. 

Q. In f r o n t or i n back i f you remember? 

A. I remember i n f r o n t . 

Q. Okay. 

Do you know which one of them d i d the ty i n g ? 

A. I can't say f o r sure, but I t h i n k i t was 

Theda. 
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1 Q. Okay. 

2 Then what happened a f t e r that? 

3 A. Then I asked her i f she was okay w i t h that 

4 and she s a i d , yeah. Let's get i t over wit h . And 

5 Theda was h o l l e r i n g at everybody as u s u a l . Get the 

6 show on the road. So they put her i n the back of the 

7 P i n t o and Theda got i n the d r i v e r ' s seat and John got 

8 i n the f r o n t seat and Ida Mae got i n the middle seat 

9 and they took o f f . 

10 Q. Now who i s Ida Mae? 

11 A. Theda's daughter. 

12 Q. Now, at t h a t p o i n t you never saw A r l o around 

13 there? 

14 A. No. 

15 Q. And you didn't have any r e c o l l e c t i o n of 

16 seeing him t h a t night? 

17 A. No. I f he, would have been there he would 

18 have came and t a l k e d to me. And I d i d not see him. 

19 Q. And we're j u s t up to about 5:00 or 

20 s i x o'clock i n the evening? 

21 A. Uh-huh. 

22 Q. Did i t s t r i k e you odd t h a t she was being t i e d 
23 up? 

24 A. Yeah, i t d i d , but nobody seemed too worried 

25 about i t . So i t was — you know, i t was l i k e — i t 
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was s u r r e a l . 

Q. She was a r e l a t i v e l y small woman, r i g h t ? 

A. Yeah, she was a very small woman. 

Q. What happened then? 

A. Then they took o f f . They drove out of the 

parking l o t , north on Pecos, and caught 1-70 east. 

Q. What happened next? 

Did you see them again? 

A. No. 

Q. What d i d you do a f t e r that? 

A. J u s t — I don't know i f I t a l k e d t o Troy Lynn 

or not, but got i n my car and went home — i n my t r u c k 

and went home. Told my wife what had gone on and she 

s a i d i t was hard t o b e l i e v e . 

Q. S h o r t l y a f t e r t h a t , d i d you head t o South 

Dakota? 

A. I'm r e c o l l e c t i n g we l e f t two or three days 

a f t e r t h a t . 

Q. What d i d you go up t o South Dakota f o r ? 

A. We had gone to one of the l a d i e s t h a t was 

working on the a l t e r n a t i v e school w i t h us, Mary 

Johnson, and her f a t h e r was a Medicine Man i n Pine 

Ridge. 

Q. Was h i s name C h a r l i e Mexican? 

A. C h a r l i e Mexican, yeah. 
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Q. Why i n p a r t i c u l a r were you going up lo o k i n g 

f o r him? 

A. We were going t o b r i n g him back down t o do 

ceremonies f o r the school, and you know, sweats and 

that w i t h the k i d s . 

Q. When you were up i n South Dakota, d i d you 

look f o r Annie Mae at a l l ? 

A. No. We — 

Q. Did you ask about her? 

A. We came to Rapid C i t y . That was the f i r s t 

time I was i n South Dakota. And Mary s a i d she knew 

where the AIM house was i n South Dakota — or i n Rapid 

C i t y . So we drove over there. I couldn't t e l l you 

where i t i s now. And she went — she went i n and I 

had — we had t o l d her what had happened, too. And so 

she stopped i n at the AIM house and she s a i d one — 

MR. MURPHY: Objection, Your Honor. This i s 

going t o go i n t o hearsay. 

THE COURT: I t might go i n t o hearsay, but I 

th i n k i t ' s time t o s t a r t w i t h a question. 

Q. (BY MR. MANDEL) What took place a t the AIM 

house, s i r ? 

A. Mary s a i d one of the boys t o l d her — 

MR. MURPHY: Objection, Your Honor. 

THE COURT: Hold on. That i s hearsay as f a r 
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1 as I can t e l l so we won't go there. 

2 Q. (BY MR. MANDEL) Did you attempt t o look f o r 

•3 her when you were at the AIM house? 

4 A. No. There was no attempt made to look f o r 

5 her. 

6 Q. Did you ask as to whether or not she was 

7 there? 

8 MR. MURPHY: Objection. I t ' s c a l l i n g f o r 

9 hearsay. 

10 MR. MANDEL: No, i t ' s not. I asked him — 

11 THE COURT: At ease. I w i l l respond. 

12 I t does not. The question i s p r e t t y simple. 

13 Did you ask. And the answer to that i s even simpler, 

14 yes or no. 

15 Q. (BY MR. MANDEL) Again, d i d you ask where she 

16 was at the AIM house? 

17 A. I d i d n ' t ask. 

18 Q. Okay. 

19 You weren't able t o l o c a t e her up there? 

20 A. No. 
21 Q. Did you take any f u r t h e r a c t i o n l o o k i n g f o r 
22 her? 

23 A. No. 

24 Q. Did you u l t i m a t e l y hear what had happened t o 

25 her? 
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MR. MURPHY: Objection. I t c a l l s f o r 

hearsay. 

THE COURT: My question i s , what's the p o i n t 

of the question? We s t i p u l a t e d that Anna Mae was 

k i l l e d . We've had testimony f o r a day and a h a l f 

about her being k i l l e d and autopsies and a l l of th a t . 

What i s the p o i n t i f t h i s gentleman heard or 

d i d not hear what happened t o her? 

And i f i t ' s t o add other data, then i t i s 

hearsay. Okay. So I'm j u s t t r y i n g t o f i g u r e out 

where we're going. I f i t ' s h e l p f u l . 

MR. MANDEL: I have nothing f u r t h e r , Your 

Honor. 

THE COURT: Thank you. 

Mr. Murphy? 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Mr. P a l f y , I am John Murphy and we have never 

met I don't b e l i e v e ? 

A. No. 

Q. I'm going t o ask you some questions. The 

f i r s t t h i n g I want t o do i s get a sense of the time 

l i n e on the nigh t i n question. 

You s a i d you were at the AIM house doing 

paperwork? 
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A. Uh-huh. 

Q. And I apologize, but you are going t o have to 

answer yes or no so she can take i t down. 

A. Yes. 

Q. A l l r i g h t . 

And you get t h i s c a l l from Troy Lynn, 

c o r r e c t ? 

A. Yes. 

Q. And you t e l l her at some p o i n t a f t e r you get 

done w i t h your paperwork you w i l l head on over? 

A. Yes. 

Q. Do you r e c a l l about how long i t took you t o 

f i n i s h up your paperwork? 

A. Probably about h a l f an hour, 45 minutes. 

Q. Okay. 

So 30 t o 45 minutes l a t e r you s t a r t the d r i v e 

over t o Troy Lynn's house, c o r r e c t ? 

A. Yes. 

Q. And t h a t takes at l e a s t another 20 minutes? 

A. Yes. 

Q. A l l r i g h t . 

So we're a t l e a s t an hour a f t e r you get the 

c a l l before you a r r i v e at Troy Lynn's house, c o r r e c t ? 

A. Yes. 

Q. But you a r r i v e i n time t o hear Mr. V i g i l or 
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Mr. Gonzalez make a comment about what the Crusade f o r 

J u s t i c e does t o snitches? 

A. They weren't there when I got there. 

Q. So they came even a f t e r you? 

A. They came while I was downstairs w i t h Anna 

Mae. 

Q. Okay. 

So Troy Lynn c a l l s you about some problems. 

You a r r i v e an hour l a t e r , give or take. You go down 

i n the basement and that's when the Crusade f o r 

J u s t i c e f o l k s come? 

A. Yes. 

Q. And then you, a f t e r t a l k i n g t o Anna Mae, come 

back up and then you hear him make t h i s comment? 

A. Yes. 

Q. So w e l l before the Crusade f o r J u s t i c e people 

even showed up, Troy Lynn c a l l e d you about some 

problems? 

A. About the problem that turned out t o be about 

Anna Mae, yes. 

Q. I wanted t o get t h a t s t r a i g h t . 

Now, once you get there you r e c a l l c l e a r l y 

t h a t Anna Mae was i n the basement, c o r r e c t ? 

A. Yes. 

Q. And she's not i n a back bedroom or anything 
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l i k e t h a t, she's downstairs? 

A. Yes. 

Q. And she's not t i e d up at t h a t point? 

A. No. 

Q. She's not being held captive? 

A. No. 

Q. There i s nobody guarding her there, c o r r e c t ? 

A. No. 

Q. And at that p o i n t — i t appeared today you 

s a i d t h a t you thought Mr. Graham was downstairs? 

A. I t h i n k he was. I can't be sure. 

Q. Well, do you r e c a l l t e s t i f y i n g p r e v i o u s l y 

under oath at the t r i a l of Dick M a r s h a l l , question, 

when you went down to the basement, who was present? 

Answer, Anna Mae and there was a bunch of kids a l l 

over. Question, r e f e r r i n g t o young ki d s ? Answer, 

yes. J u s t l i t t l e k i d s . And maybe three or four other 

people. I b e l i e v e Theda and Troy Lynn were two of 

them. I can't remember f o r sure who was the other 

ones were. One may have been Richard Peters. I don't 

remember. 

Do you r e c a l l that? 

A. Yeah. 

Q. You never have i n d i c a t e d i n any testimony 

p r i o r t o today t h a t John Graham was down i n t h a t 
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basement when you a r r i v e d ; i s tha t f a i r t o say? 

A. Yes. 

Q. And what you have been c o n s i s t e n t w i t h , 

though, through a l l your statements i s tha t at no time 

during t h i s event, whenever i t may have happened, A r l o 

Looking Cloud was present, c o r r e c t ? 

A. Yes. 

Q. And when we t a l k about A r l o Looking Cloud, he 

wasn't present i n the house, co r r e c t ? 

A. No, I didn't see him i n the house. 

Q. And you were throughout the house, c o r r e c t ? 

A. No. I was i n the kitchen and the basement. 

Q. Okay. 

We're not t a l k i n g about a l a r g e house? 

We're t a l k i n g about an apartment t h a t ' s p a r t 

of a t r i p l e x , c o r r e c t ? 

A. Yes. 

Q. So there i s the basement, there i s a couple 

bedrooms and kitchen and l i v i n g room, r i g h t ? 

A. Yeah. 

Q. As you go from the basement — you come i n 

the house, you go down t o the basement, you come out 

of the basement, you go to the kitchen, you go t o the 

l i v i n g room. You never see A r l o Looking Cloud there, 

c o r r e c t ? 
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A. Never d i d . 

Q. And you then walk w i t h these f o l k s — these 

f o l k s meaning Theda and John and Ida Mae and Anna Mae 

out t o the car, c o r r e c t ? 

A. Yes. 

Q. And you stay w i t h them the e n t i r e time p e r i o d 

as the car i s being loaded up? 

A. Yes. 

Q. And A r l o Looking Cloud i s not present? 

A. No, he's not. 

Q. Okay. 

And i n f a c t , you stand there and watch as 

they d r i v e away, c o r r e c t ? 

A. Yes. 

Q. A l l r i g h t . 

Now, l e t me ask you, where was the car 

l o c a t e d i n r e l a t i o n t o Troy Lynn's house? 

A. Right i n f r o n t . There i s , you know, parking 

spots. Marked parking spots. 

Q. Okay. 

And how f a r from the house was where the car 

was parked from the f r o n t door? 

A. Ten, 15 f e e t . 

Q. Okay. 

So there i s no time p e r i o d between when you 
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leave the house and when you are standing there near 

the car f o r A r l o to i n s e r t himself i n the crowd, 

c o r r e c t ? 

A. Correct. 

Q. Okay. 

Now — by the way, you t e s t i f i e d at Dick 

Marshall's t r i a l , c o r r e c t ? 

A. Yes. 

Q. But you weren't asked to t e s t i f y at A r l o ' s 

t r i a l , were you? 

A. No. 

Q. Now, my c l i e n t , John Graham, was present i n 

the house a t times during the time you were there, 

c o r r e c t . 

A. Yes. 

Q. And at t h i s time John i s a young Canadian 

kid? 

A. He's a teen-age k i d . 

Q. And you were f a m i l i a r with him because 

sometimes he crashed at the AIM house? 

A. Yes. Well, he was always w i t h Theda. 

Q. But he stayed at the AIM house from time t o 

time or you saw him there? 

A. Yeah. 

Q. And you never saw him i n any le a d e r s h i p r o l e 
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i n the Denver AIM chapter? 

A. No. He always c a l l e d Theda Aunt Theda so I 

assumed t h a t was h i s aunt. 

Q. Okay. 

A. And she was good at g i v i n g orders. 

Q. Well, my question was, he wasn't p a r t of the 

AIM upper echelon, c o r r e c t ? 

A. No. 

Q. He wasn't even part of the upper echelon of 

the AIM house i n Denver, was he? 

A. No. 

Q. And now, today, you s a i d you thought i t was 

Theda who t i e d Anna Mae up outside, c o r r e c t ? 

A. Yes. 

Q. But you weren't sure? 

A. Not sure. 

Q. Well, on b r i e f occasions you have s a i d under 

oath t h a t you were sure i t was not my c l i e n t , c o r r e c t ? 

A. I b e l i e v e so, yes. 

Q. In f a c t , on previous occasions you have s a i d 

I saw who t i e d Anna Mae up and i t was Theda, c o r r e c t ? 

A. Yes. 

Q. Okay. 

So a t l e a s t c l o s e r t o the time of events you 

were sure t h a t i t wasn't my c l i e n t who t i e d her up, 
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c o r r e c t ? 

A. Yes. 

Q. In f a c t , my c l i e n t didn't have anything t o do 

w i t h t y i n g her up; i s n ' t that true? 

A. As f a r as I remember i t ' s not t r u e . 

Q. This issue about statements you overheard by 

the Crusade f o r J u s t i c e , e i t h e r by — you b e l i e v e i t 

was Mr. V i g i l who s a i d t h a t or was i t Mr. Gonzalez? 

A. I couldn't say f o r sure. 

Q. Okay. 

At the time i t was s a i d , though, you 

understood t h a t they were j o k i n g ; i s n ' t t h a t true? 

A. Well, you know, I thought i t was j u s t a joke 

the way he s a i d i t , yeah. Because there had never 

been anything — bodies found a l l over Denver, you 

know, w i t h t h e i r t hroats slashed. 

Q. Well, but the way he s a i d i t t o you was i n a 

j o k i n g manner; i s n ' t t h a t true? 

A. I don't know. I didn't take i t as a joke. 

Q. I understand t h a t , but do you r e c a l l saying 

under oath a t a Grand Jury, t o me, i t was l i k e they 

were j o k i n g around, i n regard t o that comment? 

A. Yeah. I t could have been taken t h a t way. 

Uh-huh. 

Q. I am t a l k i n g about the way t h a t i t was s a i d . 
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I t was s a i d i n a j o k i n g manner, was i t not, even 

though you di d n ' t l i k e i t , i t was s a i d i n a j o k i n g 

manner? 

A. Yeah. I t ' s p o s s i b l e . 

Q. But your response i s th a t ' s not what AIM 

does? 

A. Yeah. I didn't say that's not what AIM does. 

I s a i d Indian people don't do th a t . 

Q. Okay. 

In any regard, moving f u r t h e r a f t e r t h a t , 

Mr. Gonzalez and Mr. V i g i l leave the — leave Troy 

Lynn's house? 

A. Those two, yes. 

Q. Okay. 

So by the time — w e l l — s t r i k e t h a t . 

Let's t a l k about what you s a i d — what you 

discussed w i t h Anna down i n the basement. 

You are down there by y o u r s e l f w i t h her more 

or l e s s ? 

A. Yes. 

Q. Nobody stopped you from going on and t a l k i n g , 

c o r r e c t ? 

A. No. 

Q. And nobody s a i d , as you decided t o go down t o 

the basement t o t a l k w i t h her, stop i n t e r f e r i n g ? 
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1 A. No. 

2 Q. You were a p r e t t y b i g guy then, c o r r e c t ? 

3 A. Yes. 

4 Q. You are a p r e t t y b i g guy now s t i l l ? 

5 A. Old, but yeah. 

6 Q. Yeah. 

7 Bigger guy then? 

8 A. A l l r i g h t . 

9 Q. Would i t be f a i r t o say by the time — by the 

10 conclusion of t h i s i n c i d e n t i n the house, you were the 

11 biggest guy i n the house? 

12 A. Probably, yes. 

13 Q. Okay. 

14 And you t o l d Anna, you don't have t o go i f 

15 you don' t want t o , co r r e c t ? 

16 A. Yes. 

17 Q. And at t h i s p o i n t , i f you wanted t o walk Anna 

18 out of t h a t house, nobody i s going t o stop you, are 

19 they? 

20 A. No. 

21 Q. Not only are you a l o c a l AIM leader but you 

22 are a b i g guy? 

23 A. I am not an AIM leader. Never was. 

24 Q. Weren't you p r e t t y much head of the AIM house 

25 down i n Denver? 
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A. No. I was chairman of the a l t e r n a t i v e school 

committee. 

Q. Okay. 

A. Not — 

Q. You were — you worked at the AIM house? 

A. AIM member, yes. Not an AIM o f f i c e r . 

Q. A l l r i g h t . 

In any regard, nobody was going t o stop you 

i f you wanted t o walk Anna out and take her t o the 

c u l t u r a l center? 

A. No. 

Q. And today you s a i d that what Anna t o l d you i s 

that she was going t o go back t o South Dakota t o face 

the accusation that she was an AIM informant? 

A. Government informant. 

Q. A government informant? 

A. Yes. 

Q. Back — you described t h i s s i t u a t i o n before. 

You've s a i d under oath that what Anna Mae Aquash t o l d 

you was tha t the accusations about her were made by 

some jealous women, correct? 

A. Yes. 

Q. And tha t they were accusations because i t was 

a l l e g e d she had r e l a t i o n s with t h e i r husbands, 

c o r r e c t ? 
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A. Yes. 
Q. And tha t was the accusation t h a t she was 

going back t o face, c o r r e c t ? 

A. Well, that and about being an informant. 

Q. Well, l e t me read you what you s a i d about 

t h i s matter j u s t back i n A p r i l of t h i s year. She t o l d 

me she had gone through t h i s two or three times before 

and i t ' s u s u a l l y a jealous woman or a jealous w i f e . 

Anna Mae was a very p r e t t y woman and she s a i d , l e t ' s 

j u s t get t h i s over with. 

Did she go i n t o any d e t a i l or expand on that 

theme about a jealous woman? I t was j u s t about a 

jealous woman? Your answer, no. 

Correct? 

A. Uh-huh. 

Q. And when you were asked by the government at 

that time as t o what Anna Mae t o l d you, and what your 

conversation was about, you s a i d , and I s a i d , w e l l , 

you don't have t o stay here i f you don't want t o . You 

can leave. I s a i d you can walk out of here w i t h me 

because I w i l l take you t o the Indian center. 

Wherever you want t o go. She t o l d me tha t she had 

been through t h i s a l l before and she was g e t t i n g t i r e d 

of being accused a l l the time of what was going on. 

And she t o l d me i t was probably j u s t another jealous 
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woman. 

Is t h a t f a i r t o say? 

A. Yes. 

Q. In your previous sworn testimony both at the 

Dick M a r s h a l l t r i a l and i n the Grand Jury proceedings, 

you never mentioned Anna Mae ever d i s c u s s i n g w i t h you 

any concerns about being a government informant; i s n ' t 

t hat true? 

A. I guess i t i s . Because that's what's down 

there. I t was always i n the context of her being 

l a b e l e d an informant and she t o l d me t h a t i t always 

ends up being a jealous female accusing her of being 

an informant t o get at her because the lady's husband 

looked a t her twice or whatever. 

Q. Well, at l e a s t we can agree t h a t p r i o r t o 

t h i s occasion, you never i n s e r t e d any conversations 

between y o u r s e l f and Anna about being a government 

informant as the reason she was going back to Rapid 

C i t y ; i s t h a t f a i r t o say? 

A. Yes. 

Q. A l l r i g h t . 

Now I want t o t a l k t o you l a s t about when 

t h i s , event occurred. 

You s a i d i t occurred i n November? 

A. Yes. 
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Q. Do you r e c a l l p r e v i o u s l y t e l l i n g 

i n v e s t i g a t o r s t h a t you remembered t h i s meeting, the 

meeting t h a t you are t a l k i n g about, happening three 

days before her body was found? 

A. No. 

Q. I f tha t was put i n FBI re p o r t s , you would say 

that was inaccurate? 

A. That's not accurate. 

Q. A l l r i g h t . 

So you are sure whatever happened on t h i s 

occasion, i t was November? 

A. Yes. 

Q. A l l r i g h t . 

MR. MURPHY: Let me j u s t check my notes, i f I 

may, Your Honor. 

Nothing f u r t h e r . 

Thank you, s i r . 

THE COURT: Any f o l l o w up? 

MR. MANDEL: Yes, Your Honor. 

REDIRECT EXAMINATION 

BY MR. MANDEL: 

Q. Mr. P a l f y , d i d you understand why Annie Mae 

was going t o be transported up to Rapid C i t y ? 

A. From our conversation, yeah. 

Q. What was your understanding as t o why she was 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

being transported up there? 

A. My understanding was that she was being 

accused of being an informant. 

Q. Is that based on what she t o l d to you? 

A. B a s i c a l l y , yeah, that's what I understood. 

Q. Did Troy Lynn or Theda t e l l you anything 

about t h a t , as w e l l ? 

A. Well, that 's what they both t o l d me, too, 

that N a t i o n a l AIM had c a l l e d and she's being accused 

of being an informant and they want her up i n South 

Dakota. And when me and Anna Mae t a l k e d about i t , she 

s a i d , yeah, but i t — i t ' s always somebody's mad at 

her or jealous of her and they accuse her of being an 

informant. 

Q. She was a very a t t r a c t i v e woman, r i g h t ? 

A. Yes, she was. 

Q. When you saw her depart i n th a t P i n t o s t a t i o n 

wagon she was t i e d up? 

A. Yes. 

Q. Why do you b e l i e v e she was t i e d up? 

A. Because she was t i e d up and put i n the 

s t a t i o n wagon r i g h t i n f r o n t of a l l of us. 

Q. What was your r e a c t i o n t o t h a t a t the time? 

A. I asked her, do you — i s t h i s okay w i t h you 

and she s a i d don't worry about me. I t ' s not a 
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problem. She was — she wasn't concerned about i t . 

MR. MANDEL: I have nothing f u r t h e r . 

MR. MURPHY: One f o l l o w up. 

RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. When she drove away, Anna Mae Aquash was i n 

the back seat of the car w i t h Theda's 12-year-old 

daughter Ida Mae? 

A. No. Ida was i n the middle seat and Anna Mae 

was i n the back of the s t a t i o n wagon. 

Q. On previous occasions have you t o l d 

a u t h o r i t i e s that — 

MR. MANDEL: Your Honor, I object t o t h i s as 

beyond the scope of r e d i r e c t . 

THE COURT: Yeah. Sustained. 

MR. MURPHY: Your Honor, i f may, he was asked 

questions about the departure of the v e h i c l e . 

THE COURT: Do we have anything new i s my 

problem? 

MR. MURPHY: What's that? 

THE COURT: Ask the question. 

Q. (BY MR. MURPHY) Sir,' have you p r e v i o u s l y 

s t a t e d t h a t Theda and John were i n the f r o n t seat, Ida 

Mae and Anna Mae were i n the back seat? 

A. No. I always t o l d them that Ida Mae was i n 
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1 the middle seat and Anna Mae was i n the back of the 

2 s t a t i o n wagon. I t wasn't a seat. You know, the 

3 luggage area. 

4 MR. MURPHY: Nothing f u r t h e r . 

5 Thank you. 

6 MR. MANDEL: Nothing f u r t h e r . 

7 THE COURT: Thank you, s i r . You may be 

8 excused. 

9 MR. MANDEL: Your Honor, he's released from 

10 our subpoena. 

11 THE COURT: I am sorry? 

12 MR. MANDEL: I s a i d he's released from our 

13 subpoena. 

14 THE COURT: Yes. 

15 (Witness excused.) 

16 MR. MURPHY: May we approach? 

17 THE COURT: Uh-huh. 

18 (A d i s c u s s i o n was held at the bench and o f f 

19 the record.) 

20 THE COURT: Folks, the next witness i s going 

21 to take a s p e l l . And my experience over 30 years i s 

22 t h a t i t i s not h e l p f u l t o break up over n i g h t t h a t 

23 k i n d of an examination. 

24 Counsel t e l l s me we are running very w e l l i n 

25 terms of ending the t r i a l before the end of the h e l d 
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time. But I t h i n k i t ' s h e l p f u l t o you i f you hear the 

witness a l l at once rather than t r y and remember where 

we s t a r t e d today. I f we don't break now, w e ' l l repeat 

some of today's tomorrow which we probably don't need 

to do. 

So I am going t o go i n t o recess a d v i s i n g you 

and c a u t i o n i n g you again, you may not discuss t h i s 

case w i t h anybody, even yourselves. You are not t o 

form any opinions about the disputed f a c t s i n t h i s 

case u n t i l such time as the evidence i s closed, you 

have heard the f i n a l , arguments, and go i n t o the room 

to decide the case. 

Thank you again our your attendance. We 

w i l l — I see no reason we won't s t a r t at 8:30 i n the 

morning. 

(Whereupon, the proceedings i n t h i s matter 

were then concluded.) 
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