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* ^ A P P E A R A N C E S * * 

MR. MARTY JACKLEY 
Attorney General 
MR. ROD OSWALD 
A s s i s t a n t Attorney General 
MR. ROBERT MANDEL 
A s s i s t a n t U.S. Attorney 
Representing the State of South Dakota 

MR. JOHN MURPHY 
Attorney at Law 
Representing John Graham 

* * I N D E X * 

WITNESS(ES): DIRECT CROSS REDIRECT RECROSS 

DARLENE KAMOOK ECOFFEY 7 8 89,115 102 

RICHARD MARSHALL 117 129 135 

THEDA CLARKE 152 

JENNIFER GERING 162 

ARLO LOOKING CLOUD 186 231 
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* * P R O C E E D I N G S * * 

(Whereupon, the f o l l o w i n g proceedings were 

had i n open court w i t h the j u r y not present.) 

THE COURT: Okay. 

I t h i n k over the weekend I made some reviews 

of some of the dec i s i o n s I have made and I have come 

to a conclusion that one of them was wrong. And th a t 

p e r t a i n s t o the testimony of what was s a i d by Leonard 

P e l t i e r i n the camper. I reversed my d e c i s i o n on that 

and the s t a t e w i l l reopen t o address t h a t i s s u e . 

Mr. Murphy has made any number of objec t i o n s 

t o t h a t which I p r e v i o u s l y sustained i n l a r g e and we 

need t o r e a s s e r t those objections at t h i s time. 

Mr. Murphy? 

MR. MURPHY: That's c o r r e c t , Your Honor. I 

would r e a s s e r t the objections I made both i n court and 

a l s o incorporate my motion i n l i m i n e on t h i s s p e c i f i c 

i s s u e which set f o r t h a number of a u t h o r i t i e s 

i n c l u d i n g the Shepard d e c i s i o n wherein the U.S. 

Supreme Court s a i d s p e c i f i c instances of past conduct 

cannot be admitted f o r the purpose of proving s t a t e of 

mind. And I c i t e d a number of other a u t h o r i t i e s on 

the i s s u e . 

There i s a l s o the issue of the c o n f r o n t a t i o n 

clause. The u n a v a i l a b i l i t y issue has not been 
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resolved. And so, f o r a l l of those reasons p r e v i o u s l y 

asserted, I would rea s s e r t those at t h i s p o i n t . 

THE CX3URT: And I r e a l i z e t h i s i s a Supreme 

Court i s s u e , but I have given i t m u l t i p l e thoughts on 

s e v e r a l occasions and t h a t ' s the best r e s u l t I can 

give at t h i s time. 

Before we get something going, I want to 

advise the audience once again, i f there i s a c e l l 

phone i n here, get i t gone. I f there are any 

e l e c t r o n i c s i n here, get i t out of here. 

My s t a f f attorney w i l l be on a Blackberry. 

He's doing some research f o r me on the i n t e r n e t . But 

he's e n t i t l e d t o do that because he works f o r me. The 

r e s t of you are out of luck. 

In terms of — again, I want t o c l a r i f y t h a t 

we w i l l not have rea c t i o n s i n the audience pro or con 

to the testimony or proceedings i n any way, shape, or 

form. The reason f o r that i s i t simply amounts to 

unsworn testimony e a s i l y v i s i b l e by the j u r y . And 

that makes i t d i f f i c u l t f o r me t o r e t a i n a j u r y 

hearing and d e c i d i n g the case only from the evidence 

that comes from the witness stand and e x h i b i t s . That 

may be d i f f i c u l t . Things are s a i d w i t h which you 

disagree. But nonetheless, I am going t o assume we 

are going t o c a r r y forward and we should. 
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And having s a i d t h a t , we would c a l l the j u r y 

i n and get the morning under way. 

(Off the record.) 

THE COURT: S a t i s f i e d t h i s i s the j u r y , 

Mr. Jackley? 

MR. JACKLEY: The st a t e is,'Your Honor. 

THE COURT: Mr. Murphy? 

MR. MURPHY: Yes, Your Honor. 

THE COURT: Ladies and gentlemen, I changed a 

r u l i n g I had made before regarding some testimony 

pursuant t o some statements by Mr. P e l t i e r . I have 

changed that r u l i n g and am al l o w i n g the s t a t e t o 

reopen t o go to t h a t area. 

Thank you. 

MR. JACKLEY: Thank you, Your Honor. 

The s t a t e c a l l s Kamook Banks. 

THE COURT: Please come forward, ma'am. 

I b e l i e v e you are s t i l l sworn, but w e ' l l do 

i t again anyway. 

KAMOOK ECOFFEY, 

c a l l e d as a witness herein, having been duly sworn, 

under oath t e s t i f i e d as f o l l o w s : 

THE COURT: Please take a seat. 
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DIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Good morning. 

A. Good morning. 

Q. Kamook, I want to take you back to the time 

frame a f t e r October 12, 1975, when you were r i d i n g i n 

the motor home and there was a d i s c u s s i o n about 

Leonard P e l t i e r . 

Do you r e c a l l t h a t time period? 

A. Yes, I do. 

Q. Who, again, was present f o r the d i s c u s s i o n 

i n v o l v i n g Leonard P e l t i e r ? 

A. I t would be myself, Dennis Banks, Kenny Loud 

Hawk, my s i s t e r Bernie N i c h o l s , and Annie Mae, and 

Leonard. 

Q. Did you witness or d i d you see — d i d you 

witness and see Leonard P e l t i e r make what appears to 

be i n c r i m i n a t i n g statements? 

A. Yes, I d i d . 

Q. Would you please look t o the j u r y and t o the 

best t h a t you can describe what he s a i d and any hand 

movements he s a i d when he made i t ? 

A. He h e l d h i s hand l i k e t h i s ( i n d i c a t i n g ) . He 

was standing — there was a l i t t l e t a b l e . We were 

s i t t i n g a t the t a b l e . He was standing by the t a b l e i n 
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the motor home. He hel d h i s hand l i k e t h i s 

( i n d i c a t i n g ) and he s a i d , that motherfucker was 

begging f o r h i s l i f e but I shot him anyway. 

Q. Kamook, who was he r e f e r r i n g to? 

A. He was t a l k i n g about the FBI agents. 

MR. JACKLEY: No f u r t h e r questions, Your 

Honor. 

THE COURT: Thank you. 

I t h i n k , Mr. Murphy, you are up on cross. 

MR. MURPHY: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Mrs. Ecoffey, my name i s John Murphy and I 

represent John Graham. I am going t o ask you a s e r i e s 

of questions. 

Let me know i f I ask a question t h a t ' s 

convoluted or anything l i k e t h a t , okay? 

A. Okay. 

Q. I want to b r i n g you back t o the general time 

frame. You have been t e s t i f y i n g about 73 through 75 

i n South Dakota. 

At t h i s p o i n t , you were l i v i n g on Pine Ridge 

more or l e s s ? 

A. P r e t t y much. 

Q. Okay. 
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And during that time period, i t was pretty-

scary t o l i v e i n Pine Ridge on occasion, wasn't i t ? 

A. For a l o t of people i t was. 

Q. Yeah. 

There were a l o t of shootings, c o r r e c t ? 

A. Yes. 

Q. There was the goon squad? 

A. Yes. 

Q. And the goon squad often shot at AIM members 

or t h e i r f a m i l i e s ? 

A. Yes. 

Q. A number of AIM supporters were k i l l e d i n 

that time p e r i o d , c o r r e c t ? 

A. Yes. 

Q. And the FBI at t h i s p o i n t was a l s o r e g u l a r l y 

appearing on Pine Ridge, correct? 

A. I read t h a t but I didn't know tha t myself. 

Q. A f t e r June of 1975, when the FBI agents were 

k i l l e d , you — at tha t p o i n t you saw a l o t more of the 

FBI, d i d you not? 

A. P e r s o n a l l y , no, I d i d not. 

Q. Okay. 

But you d i d see the goon squads and the 

supporters of Dick Wilson, correct? 

A. Yes. 
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1 Q. A l l r i g h t . 

2 Let's t a l k about — you mentioned Dennis 

3 Banks — - would you c a l l him your common-law husband? 

4 Would th a t be a f a i r way of d e s c r i b i n g him? 

5 A. Yeah, th a t would be. 

6 Q. When d i d you meet Mr. Banks? 

7 A. In February of 1972. 

8 Q. How o l d would you have been then? 

9 A. Seventeen. 

10 Q. And he would have been how o l d about? 

11 A. T h i r t y - f o u r . 

12 Q. Did you begin a romantic r e l a t i o n s h i p a t tha t 

13 time or d i d i t develop l a t e r ? 

14 A. I t developed l a t e r . 

15 Q. How much l a t e r ? 

16 A. S i x months, maybe. 

17 Q. Okay. 

18 So by the time you were at Wounded Knee 

19 together you were a couple? 

20 A. In 73, a year l a t e r , yes. 

21 Q. When d i d you have your f i r s t c h i l d w i t h 

22 Mr. Banks? 

23 A. In August of 1974. 
24 Q. A l l r i g h t . 

25 And then a t the time of l i k e the motor home 
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1 i n c i d e n t , you were pregnant w i t h your second c h i l d by 

2 him? 

3 A. Yes, I was. 

4 Q. Okay. 

5 And at t h i s time period, Mr. Banks was a' 

6 leader i n the American Indian Movement? 

7 A. He was. 

8 Q. Very charismatic person? 

9 A. I guess. 

10 Q. Okay. 

11 He had rose to a leadership r o l e w i t h i n the 

12 American Indian Movement at that time, c o r r e c t ? 

13 A. Well, he had o r i g i n a l l y been one of the 

14 o r i g i n a l cofounders of the American Indian Movement. 

15 Q. Okay. 

16 And when we t a l k about the American Indian 

17 Movement, we're not t a l k i n g about — e s p e c i a l l y , l i k e , 

18 by 1975 — we're not t a l k i n g about one well-organized 

19 movement, are we? 

20 A. By 1975 they are — I would say that he was 

21 s t i l l k i n d of together. 

22 Q. W e l l , there was f a c t i o n s from Minnesota, from 

23 Denver, from South Dakota, from C a l i f o r n i a , c o r r e c t ? 

24 A. There were many st a t e s t h a t had d i f f e r e n t 

25 chapters of the American Indian Movement. 
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1 Q. Okay. 

2 And the whole i n i t i a l premise behind the 

3 movement was Indian s e l f - d e t e r m i n a t i o n , c o r r e c t ? 

4 A. Yes, I would say. 

5 Q. And — so not being t o l d what t o do by 

6 somebody e l s e , c o r r e c t , b a s i c a l l y ? 

7 A. Well, I t h i n k the American Indian Movement '— 

8 back then I t h i n k i t was s t a r t e d not j u s t f o r 

9 se l f - d e t e r m i n a t i o n , but a l s o i t brought l i g h t t o a l o t 

10 of Native American issues, t r e a t y r i g h t , l a nd r i g h t s . 

11 Q. Education issues? 

12 A. Yes. 

13 Q. And there was a l o t of good people working i n 

14 the movement, weren't there? 

15 A. Yes. 

16 Q. A l o t of people that had nothing t o do w i t h 

17 vi o l e n c e but were there f o r the people? 

18 A. Yes. 

19 Q. Let's b r i n g you up t o Wounded Knee. That's 

20 1975. 

21 Do you r e c a l l being there? 
22 A. Yes, I do. 

23 Q. And f o r those who don't know what Wounded 
24 Knee was, tha t was a time when the American Indian 

25 Movement occupied a v i l l a g e c a l l e d wounded knee, 
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c o r r e c t ? 

A. I t was a time when the American Indian 

Movement was i n the area and there were members of the 

t r i b e , i n c l u d i n g some el d e r s , that had asked the 

American Indian Movement f o r some help on the 

r e s e r v a t i o n . So i t was the American Indian Movement 

but i t was a l s o j u s t a l o t of people. Some did n ' t 

belong t o the American Indian Movement. 

Q. Sure. 

And when we t a l k about belonging t o the 

American Indian Movement, would you have c a l l e d 

y o u r s e l f a member back then? 

A. Yes. 

Q. But you didn't have, l i k e , a membership card? 

A. No. 

Q. You j u s t supported i t and became — 

A. Yeah. What you b e l i e v e d i n , yeah, a t the 

time. 

Q. So at Wounded Knee there came t o be a p o i n t 

when there was a standoff w i t h f e d e r a l and T r i b a l 

a u t h o r i t i e s , c o r r e c t ? 

There was shooting back and f o r t h ? 

A. I t was a standoff between T r i b a l and f e d e r a l 

a u t h o r i t i e s and the people that were at Wounded Knee. 

Q. Right. Okay. 
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And there was l o t s of gun f i r e back and f o r t h 

between the two? 

A. Over 71 days, yes. 

Q. Seventy-one days. 

Some people got k i l l e d ? 

A. Yes. 

Q. Okay. 

And you were there and Dennis was there? 

A. Yes. 

Q. Anna Mae Aquash was there? 

A. Yes. 

Q. And i n f a c t , Anna Mae Aquash got married at 

Wounded Knee? 

A. She. 

Q. Do you remember that ceremony? 

A. Yes, I do. 

Q. Now, a f t e r Wounded Knee, a f t e r the occupation 

or the standoff ended, many, many people were 

prosecuted f o r t h e i r r o l e i n t h a t , were they not? 

A. Yes, they were. 

Q. In f a c t , the Wounded Knee Legal Defense 

Offense Committee was created t o help represent some 

of the hundreds of people that were charged as a 

r e s u l t of the s o - c a l l e d occupation; i s t h a t f a i r ? 

A. Yes. 
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Q. John Graham was not there, was he? 

A. At? 

Q. At Wounded Knee? 

A. There were hundreds and hundreds of people 

there. I don't know. 

Q. You never saw him? 

A. At Wounded Knee? 

Q. Yes. 

A. No. 

Q. Okay. 

And you didn't get charged and Dennis didn't 

get charged w i t h actions as a r e s u l t of Wounded Knee, 

d i d you? 

A. He d i d get charged. I didn't get charged. 

Q. Let me — I should have put t h a t d i f f e r e n t l y . 

The day before the occupation ended, you and 

Dennis l e f t Wounded Knee? 

A. A c t u a l l y , I l e f t on A p r i l 27 and i t wasn't 

over u n t i l May 5. 

Q. Okay. 

So about eig h t days before the end of the 

occupation? 

A. Yes. 

Q. And Dennis a l s o got out before the end? 

A. He l e f t the night before i t ended. 
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Q. Okay. 

So he was charged, though, as a r e s u l t ? 

A. Yes, he was charged. 

Q. Okay. 

Do you remember what he was charged with? 

A. Now I don't, but he d i d have a t r i a l i n 

St. Paul, Minnesota. 

Q. Okay. 

Now, tha t ended i n — you s a i d A p r i l of 19 — 

A. No. No. I t ended i n May of 1973. The f i r s t 

week of May. 

Q. I want to b r i n g you up t o , now, the e a r l y 

p a r t s of 1975. You t a l k e d on d i r e c t about some of the 

leaders and i n s i d e r s i n AIM. 

Do you r e c a l l a man named Doug Durham? 

A. Yes, I do. 

Q. And Doug Durham was somebody t h a t Dennis 

knew? 

A. Yes. 

Q. And Leonard knew? 

A. Probably. 

Q. Okay. 

You knew him? 

A. Yes. 

Q. In f a c t , Doug Durham was p r e t t y c l o s e t o you 
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and Dennis a t one po i n t , wasn't he? 

A. He was. 

Q. He flew Dennis around the country i n h i s 

plane? 

A. Yes. 

Q. He was kind of l i k e Dennis's right-hand man 

i n some regards, wasn't he? 

A. He was. 

Q. And i t came t o be a p o i n t when Mr. Durham 

admitted t o being an FBI informant, c o r r e c t ? 

A. Yes. 

Q. And he acknowledged t h a t he had been working 

w i t h the FBI t o s e c r e t l y gather information about AIM 

f o r some time? 

A. Yes. 

Q. And he had information about Dennis's 

c r i m i n a l a c t i v i t i e s , true? 

A. I b e l i e v e t h a t when Doug Durham had a press 

conference he s a i d that he had never seen any ki n d of 

i l l e g a l a c t i v i t i e s . 

Q. Well, Mr. Banks, Dennis, was a f u g i t i v e 

during a time p e r i o d when Mr. Durham was f l y i n g him 

around i n h i s a i r p l a n e ? 

A. There was one time t h a t I r e c a l l t h a t Dennis 

was a f u g i t i v e when he d i d f l y him. But a couple of 
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years before time period, he wasn't wanted on any 

charges. 

Q. During t h i s time p e r i o d Mr. Banks had been i n 

possession of a lar g e number of weapons, c o r r e c t ? 

A. You mean with Doug? 

• Q. During the time p e r i o d i n question Dennis 

often had guns and explosives w i t h him? 

A. In 1975? 

Q. 75, 74, 73? 

A. Seventy-five. 

Q. He did? 

A. Yes. 

Q. Okay. 

Now, the response when Doug Durham was outed 

as an informant was f o r AIM t o hold a press 

conference, c o r r e c t ? 

A. I am sorry. I don't understand. 

Q. When i t was discovered t h a t Mr. Durham was an 

informant f o r the FBI — 

A. The press conference t h a t I mentioned? 

Q. Yes. 

— Dennis and other AIM leaders h e l d a press 

conference and Doug Durham was there, c o r r e c t ? 

A. No. Doug held h i s own press conference and 

that's how he announced th a t he had been working f o r 
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the FBI. 

Q. And you are saying that Dennis Banks wasn't 

at t h a t press conference? 

A. I wasn't at the press conference, so I don't 

know. But I — my understanding i s t h a t he had a 

press conference. I don't know who was there. 

Q. In any regard, that was the avenue a t which 

p o i n t — or by — 

Do you need a glass of water? 

A. Sure. 

Q. So l e t me put i t t h i s way. In March of 1975, 

Doug Durham i s exposed as an informant, there i s no 

question t h a t he's an informant because he's admitted 

i t , and a press conference i s held; i s t h a t a f a i r 

statement? 

A. Yes. 

Q. Okay. 

I want to move you forward another couple 

months t o June of 1975. And I am going t o ask you 

these questions and they are not designed t o h u m i l i a t e 

or embarrass you, but I need to t a l k t o you about your 

discovery of the a f f a i r between your husband and Anna 

Mae Aquash. 

You discovered that i n about June of 1975? 

A. I d i d n ' t discover i t i n — I d i d n ' t go out 
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1 lo o k i n g f o r the information. 

2 Q. Right. 

3 A. I t was j u s t t o l d t o me and that's how I found 

4 out. So I didn't discover i t . 

5 Q. Okay. 

6 You learned about i t i n June of 1975? 

7 A. Right. 

8 Q. In f a c t , you learned about i t at the 

9 Farmington convention we t a l k e d about? 

10 A. I d i d . 

11 Q. At t h a t p o i n t you had one c h i l d w i t h Dennis? 

12 A. Yes. 

13 Q. And one on the way? 

14 A. At t h a t time, I didn't know I had one on the 

15 way. 

16 Q. June of 75 — i n November you were how many 

17 months pregnant during the motor home i n c i d e n t ? 

18 A. Seven. 

19 Q. Seven months. Okay. 

20 So you would have been about four months 

21 pregnant, I guess, i f my math i s r i g h t ? 
22 A. Maybe. I don't — 
23 Q. Okay. 

24 Anyway, Anna Mae knew you knew about the 

25 a f f a i r ? 
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A. She knew when the conference was over. 

Q. A l l r i g h t . 

And a t t h i s p o i n t we're going forward from 

t h i s p o i n t over the next f i v e months up u n t i l l i k e the 

motor home i n c i d e n t . 

Dennis and Anna Mae are together on a number 

of occasions, c o r r e c t ? 

A. You mean from June to — 

Q. To the motor home i n c i d e n t . 

A. To my knowledge, she only came when — i n 

November — I am sor r y . October. 

Q. Columbus day? 

A. Yes. A few days before t h a t . 

Q. And then she was on the motor home t r i p w i t h 

you? 

A. Yes. 

Q. And j u s t t o be f a i r , you weren't happy about 

the f a c t t h a t Anna Mae Aquash was having an a f f a i r 

w i t h your common-law husband? 

A. No. 

Q. Okay. 

I want t o b r i n g you back t o the Farmington 

convention i n June o f 1975. You were asked some 

questions on d i r e c t about conversations you had w i t h 

Anna Mae about what t r a n s p i r e d . 
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Do you remember that? 

A. You mean when her and I were i n j a i l 

together? 

Q. Yes. 

And we didn't get i n t o the s p e c i f i c s but you 

s a i d Anna Mae was upset about the i n c i d e n t i n 

Farmington, c o r r e c t ? 

A. Yes. 

Q. A l l r i g h t . 

Now, as part of your work i n t h i s case, when 

you were working f o r the FBI, you interviewed people 

l i k e Dino B u t l e r , c o r r e c t ? 

A. I wasn't working f o r the FBI. 

Q. Okay. 

When you were doing i n t e r v i e w s t h a t 

u l t i m a t e l y were turned over t o the FBI? 

A. Yes. 

Q. Okay. 

And Mr. B u t l e r was a l l e g e d t o have been 

present a t the event i n question, c o r r e c t ? 

A. He was. 

Q. And he t o l d you the event happened nothing 

l i k e i t had been r e t o l d over time; i s t h a t f a i r t o 

say? 

A. When I v i s i t e d w i t h Dino? 
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Q. Yes. On the tape recorded conversation you 

had w i t h him. 

A. I am sorr y — 

Q. The v e r s i o n of events he gave you i s n ' t q u i t e 

l i k e the events that people are t a l k i n g about today; 

i s t h a t f a i r t o say? 

MR. JACKLEY: Objection, Your Honor, as t o 

what people are t a l k i n g about today. 

MR. MURPHY: I w i l l move on. That's f i n e . 

Q. (BY MR. MURPHY) Anyway, i n regard t o the 

Farmington i n c i d e n t that Anna Mae t a l k e d t o you about 

i n November i n the j a i l c e l l , John Graham wasn't p a r t 

of t h a t i n c i d e n t , was he? 

A. No. 

Q. And i n f a c t , going to and from Farmington, 

Mr. Graham and Ms. Aquash rode i n the caravan 

together; i s tha t your r e c o l l e c t i o n ? 

A. I'm not sure how they got there. 

Q. Okay. 

But anyways, you saw Mr. Graham there at 

Farmington and you saw Ms. Aquash there at Farmington? 

A. Right. 

Cj. You never heard my c l i e n t at Farmington ever 

mention anything about Anna Mae Aquash being an 

informant, d i d you? 
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A. No. 

Q. Okay. 

And whatever happened i n Farmington, t h a t ' s 

i n June. Over the next f i v e months, s i x months, t i l l 

December, Ms. Aquash remains involved i n AIM and 

AIM-related a c t i v i t i e s , does she not? 

A. Yes, she d i d . 

Q. And w e ' l l t a l k about some of those, but she 

was on a day-to-day bas i s involved w i t h AIM a c t i v i t i e s 

i n Pine Ridge and i n other s t a t e s , c o r r e c t ? 

A. She was. 

Q. Okay. 

She didn't leave the area — nothing t h a t 

happened i n Farmington caused her t o decide t o move 

back home to Canada, r i g h t ? 

A. I d i d n ' t see Annie Mae everyday, but I j u s t 

had heard, because people t a l k , t h a t I knew she was i n 

the area somewhere. 

Q. Well, t h i s happened i n June and you know she 

was busted at A l Runnings' i n September? 

A. Uh-huh. 

Q. Yes? 

A. Yes. I am sorry. 

Q. You saw her on Columbus day which i s 

October 12? 
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A. Right. 

Q. And then you are i n a motor home w i t h her a l l 

the way up t o November 14? 

A. Right. 

Q. So whatever happened i n Farmington, she 

decided not t o r e l o c a t e to Canada and not come back t o 

the U.S.? 

A. No. 

Q. Okay. 

Now, l e t ' s b r i n g you up to.June of 1976, or 

l a t e r i n June, June — 1975, the shoot-out a t Jumping 

B u l l ' s . You l i v e d at Jumping B u l l ' s at t h i s time 

period? 

A. There were s e v e r a l houses there. We l i v e d i n 

one of the houses on the property. 

Q. Okay. 

Is t h a t p a r t of what's c a l l e d t e n t c i t y or 

was c a l l e d t e n t c i t y ? 

A. No. That was down the road a ways, down 

behind where we l i v e d . 

Q. A l l r i g h t . 

A. I t was w i t h i n walking distance. 

Q. Sure. 

So the same general v i c i n i t y ? 

A. Right. 
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Q. And the shoot-out occurs and two FBI agents 

are k i l l e d ? 

A. Yes. 

Q. And one AIM member i s k i l l e d ? 

A. Yes. 

Q. Mr. P e l t i e r , Mr. Rubideaux, Mr. B u t l e r are 

a l l i m p l i c a t e d i n that crime? 

A. Yes. 

Q. John Graham was not there during the 

shoot-out, was he? , 

A. I don't know who was there during the 

shoot-out. I wasn't there. 

Q. Weren't you t o l d by Ms. Aquash t h a t 

Mr. Graham and he were — or Mr. Graham and she were 

out at Cedar Rapids, at Leonard Crow Dog's t r i a l ? 

A. I knew that t r i a l was going on. I was only 

i n O g l a l a . So who was down at the t e n t c i t y , I don't 

know who was there and who wasn't. 

Q. You've studied t h i s case more or l e s s by 

l i v i n g i t f o r the l a s t 35 years. 

Have you ever heard anybody put John Graham 

at Jumping B u l l ' s during the shoot-out? 

A. Not during the shoot-out. 

Q. Okay. 

And would i t be a s u r p r i s e t o you t h a t 
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Ms. Aquash would have gone t o Leonard Crow Dog's t r i a l 

to lend support t o Mr. Crow Dog? 

A. Would i t be a s u r p r i s i n g t o me? 

Q. Yeah. 

A. No. 

Q. Because during t h a t time p e r i o d one way that 

AIM members p e a c e f u l l y showed t h e i r support of the 

movement was t o go t o the t r i a l s of people standing 

t r i a l f o r a c t i v i t i e s r e l a t e d t o Wounded Knee or other 

matters? 

A. Yes. 

Q. Was th a t p r e t t y common back there? 

A. Yes. 

Q. So i t wouldn't s u r p r i s e you t h a t Ms. Aquash 

and Mr. Graham went t o Cedar Rapids f o r Crow Dog's 

t r i a l . 

A. No. 

Q. Crow Dog's t r i a l was ki n d of a b i g d e a l , 

wasn't i t ? 

A. I t h i n k so. 

Q. He was a Medicine Man? 

A. Yes. 

Q. Okay. 

Now, a f t e r the shoot-out, immediately a f t e r , 

l i k e i n the days a f t e r , you became aware t h a t 
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1 Ms. Aquash had come back t o Pine Ridge, c o r r e c t ? 

2 A. Yes. 

3 Q. And she came back t o help Mr. P e l t i e r , 

4 Mr. Rubideaux, Mr. B u t l e r and others escape, c o r r e c t ? 

5 A. Well, there were a l o t of people there 

6 because they were a l s o having s e r v i c e s f o r Joe Stunts 

7 who was the other person t h a t had been k i l l e d a t the 

8 shoot-out. 

9 Q. Right. 

10 But there was an e f f o r t to get Leonard and 

11 Dino and other people o f f the r e s e r v a t i o n t o safe 

12 h i d i n g , c o r r e c t ? 

13 A. I — I don't know because I wasn't p a r t of 

14 t h a t . 

15 My understanding i s th a t they had already 

16 l e f t . 

17 Q. Okay. A l l r i g h t . 

18 So you don't r e c a l l what Ms. Aquash was doing 

19 back i n Pine Ridge at that time? 

20 A. Well, she had j u s t been s t a y i n g i n Oglala so 

21 she was there. 

22 Q. Okay. 

23 And Oglala i s the same community where the 
24 shoot-out happened? 

25 A. Correct. 
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Q. A l l r i g h t . 

August of 75. We're up t o the month before 

A l Runnings'. There has been a sun dance at Crow 

Dog's paradise. 

Do you r e c a l l that? 

A. Yes. 

Q. That was l a t e J u l y , e a r l y August? 

A. U s u a l l y i n August. 

Q. Yeah. 

Ms. Aquash i s present there, c o r r e c t ? 

A. Yes. 

Q. Mr. Graham i s present at the sun dance, 

co r r e c t ? 

A. Probably. There were hundreds of people at 

sun dance and everybody camps separately. 

Q. You were there at times? 

A. Yes. 

Q. No v i o l e n t a c t i v i t i e s occurred? 

A. No. 

Q. And during t h i s whole p e r i o d of time, 

Mr. P e l t i e r , Mr. Banks, and others had gone under 

ground more or l e s s , c o r r e c t ? 

A. A f t e r t h i s the sun dance was over, yes. 

Q. And at the — w e l l , I w i l l b r i n g you up t o 

September now. September of 1975 i s the r a i d a t A l 
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Runnings 1. A l Runnings' property i s r i g h t next t o 

Crow Dog's Paradise; i s th a t a f a i r statement? 

A. Yes, i t s i t s adjacent to i t . 

Q. Crow Dog's Paradise i s where the sun dance 

was and adjacent to that i s A l Runnings' land? 

A. Yes. A l Runnings was married t o Leonard Crow 

Dog's s i s t e r . B a s i c a l l y i t ' s j u s t one b i g property. 

Q. Okay. 

And you r e c a l l that on September 5, 1975, the 

FBI came i n t o A l Runnings' place and a l s o i n t o Crow 

Dog's place l o o k i n g f o r people that had been i n v o l v e d 

i n the shoot-out, c o r r e c t ? 

A. I know they were there. What they were 

lo o k i n g f o r I don't know. 

Q. A l l r i g h t . 

They executed search warrants, they a r r e s t e d 

people, and other things l i k e that? 

A. Yes. 

Q. And of the people they a r r e s t e d was Anna Mae 

Aquash, c o r r e c t ? 

A. Yes. 

Q. She was there i n a tent w i t h e x p l o s i v e s and 

i l l e g a l weapons, c o r r e c t ? 

A. I read t h a t . 

Q. Yeah. 
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And Dino B u t l e r was i n the v i c i n i t y where she 

was a t , c o r r e c t ? 

A. Dino B u t l e r ? 

Q. Uh-huh. 

Do you r e c a l l Dino and — 

A. N i l a k . 

Q. N i l a k being a r r e s t e d along w i t h Anna Mae 

Aquash? 

A. Maybe. I wasn't there. 

Q. A l l r i g h t . 

Let me ask you t h i s . You've discussed on 

your d i r e c t examination that from Farmington on, Anna 

Mae Aquash was suspected of being an informant f o r 

the — f o r the f e d e r a l government, c o r r e c t ? 

A. I would say there were a l o t of people t h a t 

didn't t r u s t her at the time. 

Q. Okay. 

And you have i n d i c a t e d before t h a t some of 

those people were the American Indian Movement 

leadership, c o r r e c t ? 

A. That's c o r r e c t . 

Q. Yet, between Farmington and June and December 

of 75, r i g h t smack dab i n the middle, September of 

1975, she's entrusted w i t h a catch of i l l e g a l weapons 

i n c l o s e p r o x i m i t y t o other AIM leaders and other AIM 
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a c t i v i s t s on Pine Ridge, c o r r e c t ? 

A. She t r a v e l e d w i t h us i n October. 

Q. I am t a l k i n g about September, though. 

In September, she's entrusted w i t h being i n a 

tent f u l l of weapons, i l l e g a l weapons, r i g h t ? 

A. I guess. I wasn't there. So I don't know 

what she was charged w i t h or what she had or what 

other people had there. 

Q. But you have speculated as t o what AIM 

leaders thought about her? 

A. Right. 

Q. And yet, presumably, those AIM leaders are 

a l l o w i n g her t o hang out with them and t h e i r i l l e g a l 

weapons, c o r r e c t ? 

A. Well, I spoke f o r Dennis and Leonard because 

I was around them. I knew they d i d n ' t t r u s t her. 

They weren't at Crow Dog's. 

Q. Okay. 

They were on the run, c o r r e c t ? 

A. Right. 

Q. Dino B u t l e r was charged w i t h Leonard and the 

Jumping B u l l shoot-out, c o r r e c t ? 

A. Yes. 

Q. And so he was an a f f i l i a t e d w i t h Leonard, 

c o r r e c t ? 
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1 A. He was. 

2 Q. There was no great f i s s i o n or separation 

3 between Dino and Leonard, was there? 

4 A. No. 

5 Q. Okay. 

6 Nor was there i n 1975 between Dino and 

7 Dennis, was there? 

8 A. No, but I wouldn't c a l l Dino B u t l e r one of 

9 the leaders of the American Indian Movement. 

10 Q. He was a c t i v e l y i n v olved i n AIM throughout 

11 t h i s p e r i o d of time? 

12 A. He was. 

13 Q. He was charged w i t h shooting one of the FBI 

14 agents? 

15 A. He was. 

16 Q- So he was involved i n high l e v e l AIM 

17 a c t i v i t y , r i g h t ? 

18 A. Right. 

19 Co­ Now, j u s t a few days a f t e r the A l Runnings' 

20 i n c i d e n t you were i n a v e h i c l e down i n Kansas, 

21 c o r r e c t ? 

22 A. Yes. 

23 Q. And you were there — i t was your s i s t e r 

24 Bernie. Each of you had one of your c h i l d r e n with? 

25 A. She d i d n ' t have any c h i l d r e n w i t h you. 
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1 Q. You had one — 

2 A. My olde s t daughter. 

3 Q. And there was se v e r a l other people i n the 

4 v e h i c l e , c o r r e c t ? 

5 A. Right. 

6 Q. And there was dynamite and grenades i n that 

7 v e h i c l e , wasn't there? 

8 A. There was. 

9 Q. And the car caught on f i r e i n Kansas? 

10 A. I t d i d . 

11 Q. You escaped but the car exploded, c o r r e c t ? 

12 A. Well, the car s t a r t e d to smoke so as — when 

13 we p u l l e d over t o the side of the road, we a l l got out 

14 and then the car exploded. 

15 Q. Already. 

16 In any regard, you are then charged w i t h a 

17 host of weapons charges or explosives charges down i n 

18 Kansas, c o r r e c t ? 

19 A. Yes. 

20 Q. These are f e d e r a l charges? 

21 A. Yes. 

22 Q- And you were a l s o threatened w i t h c h i l d 

23 endangerment charges? 

24 A. No, I was not. 

25 Q. You weren't threatened at a l l w i t h anything 
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1 to do w i t h your c h i l d being present w i t h you? 

2 A. No. 

3 Q. Was tha t ever brought up as an iss u e w i t h 

4 you? 

5 A. No. 

6 Q. Okay. 

7 At t h i s p o i n t Dennis i s not w i t h you, 

8 co r r e c t ? 

9 A. No. 

10 Q- You don't know where he i s ? 

11 A. No. I don't know where he. 

12 Q. What's that? 

13 A. I d i d n ' t know where he i s . 

14 Q. You d i d not know where he i t ? 

15 A. No. 

16 Q. And I apologize, one of my ears i s clogged up 

17 wi t h a head c o l d so I am having t r o u b l e hearing some 

18 of t h i s . 

19 A. Okay. 

20 Q. Anna i s not wit h you, c o r r e c t ? 

21 A. No. 
22 Q. So on those charges — and w e ' l l get t o — 

23 w e ' l l go ahead a l i t t l e b i t but u l t i m a t e l y those 

24 charges are reduced down t o misdemeanors of some s o r t , 

25 the e x p l o s i v e charges against you? 
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A. They — I b e l i e v e they were. I plead g u i l t y 

and was on probation f o r three years. 

Q. You got a probationary sentence? 

A. Yes. 

Q. Okay. 

But t h a t didn't come f o r a while, yet, d i d 

i t ? 

You — that didn't come u n t i l l a t e r i n the 

year or a c t u a l l y i n t o 1976 that you got your 

three-year probationary sentence? 

A. No, because by 197 — maybe. I t happened i n 

75, so, yeah, i t would have been the next year. 

Q. In the next year. Okay. 

Were you at the Wagner pork p l a n t p r o t e s t ? 

A. No. 

Q. From the time that you had the car explosion, 

I b e l i e v e t h a t was 197 — September 6, 1976. 

Does that r i n g a b e l l ? 

A. I t h i n k so. 

Q. Okay. 

A. I t was i n September. I don't remember the 

exact day. 

Q. Close enough. 

But between that time and Columbus day, 

October 12, 1975, you are stuck down i n Kansas or 
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Oklahoma; i s tha t true? 

A. Both. 

Q. Okay. 
Because you got the charges pending down 

there? 

A. Yes. 

Q. And during t h i s whole p e r i o d of time you 

don't know where Dennis i s , r i g h t ? 

A. No. 

Q. And you don't know where Anna Mae i s ? 

A. No. 

Q. But you are allowed t o come back t o South 

Dakota on Columbus day f o r a memorial dinner? 

A. Yeah. My mother — I mean, my grandma was 

having a memorial dinner f o r my Uncle Buddy. He had 

been k i l l e d a t Wounded Knee. 

Q. Okay. 

He was shot by e i t h e r a goon or an FBI during 

that ~ 

A. In court testimony, i t was a Marshal, I 

b e l i e v e . 

Q. Okay. 

That's k i n d of — gives you an idea of how 

dangerous i t was at Wounded Knee, c o r r e c t ? 

A. Right. 
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Q. Somebody close to you was shot and k i l l e d ? 

A. Yes. 

Q. So you go to t h i s memorial dinner on Columbus 

days and at some po i n t somebody comes t o you and t e l l s 

you t o go t o Oglala? 

A. She came to me and s a i d when t h i s i s over you 

need t o come w i t h me. 

Q. And who was that person? 

A. I t was Dela Mae Star. 

Q. And you go t o Kenny Loud Hawk's house? 

A. We d i d . 

Q. Okay. 

And you don't know i n i t i a l l y why you are 

going t o Kenny Loud Hawk's house, do you? 

A. I assumed Dennis was there. She d i d n ' t say 

tha t . But — that was i t . 

Q. That's the kind of way things worked i s 

somebody t o l d you you need t o come wit h me and you 

didn't ask questions? 

A. Because she wouldn't have asked me j u s t t o go 

wi t h her otherwise. 

Q. Unless i t was something important? 

A. Yes. 

Q. You get t o Loud Hawk's house, you walk i n , 

and you look i n t o a room i n the back or one o f the 
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rooms, c o r r e c t ? 

A. Well, we had been there a l l evening. 

Q. At Loud Hawk's house? 

A. Yes. 

Q. Okay. 

Let me ask you, when you go i n t o Loud Hawk's 

house, you see Leonard P e l t i e r , Dennis Banks, and Anna 

Mae Aquash i n a room, c o r r e c t ? 

A. Right. 

Q. And they are making bombs, c o r r e c t ? 

A. Right. 

Q. A l l r i g h t . 

And you haven't seen your common-law husband 

i n about s i x weeks by t h i s p o i n t have you? 

A. Maybe s i x weeks or longer. 

Q. Or longer. 

And one of your f i r s t r e a c t i o n s was you s a i d 

you wondered why was she there meaning Anna, c o r r e c t ? 

A. I wondered why she was there because she 

never came around when I was around before. 

Q. Okay. 

A. She didn't — because she knew t h a t I knew of 

her r e l a t i o n s h i p w i t h him and so she d i d not come 

around b a s i c a l l y j u s t t o rub i t i n my face or 

whatever. She didn't do th a t . So I was s u r p r i s e d 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

when I walked i n because she was there. So I was 

there wondering why.she was there because she wouldn't 

have done t h a t otherwise. 

Q. But she was there f i r s t , r i g h t ? 

She got there f i r s t ? 

A. She was — yeah, she was — when we came to 

the house they were there. 

Q. They were already there and they were making 

bombs? 

A. Right. 

Q. And bomb making i s a dangerous a c t i v i t y , 

i s n ' t i t ? 

A. I t i s . 

Q. In f a c t , didn't Dennis get h i s arm hurt 

p r e t t y s u b s t a n t i a l l y making a bomb or w i t h something 

to do w i t h a bomb at one po i n t ? 

A. No. 

Q. Didn't he hurt h i s arm? 

A. No. 

Q. Okay. 

In any regard, you see her there, you see 

them there, they are together making bombs. 

And t h a t ' s kind of unusual f o r a woman t o be 

in v o l v e d i n making bombs, i s n ' t i t , w i t h an AIM? 

A. Not back then. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Not back then. 

So that was kind of what was going on at the 

time? 

A. Right. 

Q. And you don't j u s t t r u s t anybody t o make 

bombs, do you? 

A. I don't t h i n k so. 

Q. No. Because things could go wrong, r i g h t ? 

A. Right. 

Q. And you know Anna had previous e x p l o s i v e 

experience because she was caught w i t h dynamite and 

other explosives at A l Runnings, r i g h t ? 

A. Well, I knew that there were guns at A l 

Runnings'. Was there dynamite, I have no idea about 

t h a t . 

Q. Okay. 

I f we hear about that l a t e r or something you 

are not going t o dispute whether there was explosives? 

A. I don't know e x a c t l y what was found at A l 

Runnings'. 

Q. Okay. 

And you don't know what Dennis had been doing 

the previous s i x or seven weeks or what Anna had been 

doing the previous s i x or seven weeks? 

A. No. 
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Q. Okay. 

Now you've t e s t i f i e d before t h a t you thought 

the reason Anna Mae was i n there making bombs was 

because they wanted to get her f i n g e r p r i n t s on the 

bombs, c o r r e c t ? 

A. That's r i g h t . 

Q. Your theory has been that she was suspected 

of being an AIM informant so these AIM leaders brought 

her i n t o the bomb making process and put her 

f i n g e r p r i n t s on things, c o r r e c t ? 

A. I b e l i e v e so. 

Q. At t h i s p o i n t Leonard P e l t i e r i s wanted f o r 

the murder of two FBI agents, c o r r e c t ? 

A. Yes. 

Q. And at t h i s p o i n t , Dennis has become a 

f u g i t i v e because he refused t o go t o h i s sentencing 

f o r one of the courthouse r i o t cases, c o r r e c t ? 

A. Right. 

Q. So these are two h i g h l y wanted guys. I mean 

the FBI i s l o o k i n g f o r these guys everywhere? 

A. Yes. 

Q. And you don't see them wearing l a t e x gloves 

or anything t o prevent t h e i r f i n g e r p r i n t s from being 

on the bombs, do you? 

A. I don't remember any gloves. 
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Q. Okay. 

Well, you have t e s t i f i e d about t h i s a number 

of times before. You would have mentioned gloves i f 

you r e c a l l e d them, r i g h t ? 

A. Right. 

Q. And your theory i s th a t they wanted her 

f i n g e r p r i n t s on the bomb or on the bombs so i f the 

bombs were discovered, she would be implicated? 

A. Yes. 

Q. But i f she's an FBI informant, then she's 

going t o already be acknowledging t h a t she was present 

when the bombs were made, r i g h t ? 

A. But she wasn't an FBI informant. 

Q. But you s a i d t h a t the reason why she were 

having her make the bombs was because they suspected 

her of being an informant? 

A. They didn't t r u s t her. 

Q. They d i d n ' t t r u s t her so they i n v i t e d her 

over t o Kenny Loud Hawk's house while they are h i g h l y 

wanted f u g i t i v e s t o make bombs wit h them? 

A. Right. 

Q. Okay. 

So they b a s i c a l l y have i n v i t e d the fox i n t o 

the hen house, r i g h t ? 

A. I guess that's a cl o s e analogy. 
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Q. You don't see anybody guarding her a t t h i s 

p o int? 

A. Well, no there was nobody standing there. 

Q. Okay. 

Let me ask you i f she was an FBI informant 

l i k e you say they suspected, and she were to t e l l the 

FBI they were making bombs, her f i n g e r p r i n t s on the 

bombs would be the best proof p o s s i b l e t h a t she 

a c t u a l l y saw what she s a i d she saw, wouldn't i t ? 

A. Probably. 

Q. So the whole f i n g e r p r i n t s on the bombs 

theory, t h a t ' s something you j u s t created and 

t e s t i f i e d about at previous hearings? 

A. Well, they asked why I thought t h a t she had 

done i t . 

Q. Leonard never t o l d you t h a t , Dennis never 

t o l d you t h a t , Anna never t o l d you, d i d they? 

A. No. 

Q. In f a c t , nobody s a i d anything w h i l e you are 

there at Loud Hawk's house about making sure her 

f i n g e r p r i n t s are on the bombs? 

A. No. 

Q. The next day i s the day of the bombings, do 

you r e c a l l t h a t day? 

A. Yes. 
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Q. You and Anna, Dennis, Leonard and some other 

people go out and p l a n t these bombs around various 

places, c o r r e c t ? 

A. Dennis and Leonard — I am sorr y . Dennis and 

Leonard and Annie Mae, they got out of the car. 

Q. You stayed i n the car? 

A. Yes. 

Q. They went out and planted the bombs l i k e a t 

the power p l a n t , do you remember that? 

A. Yes. 

Q. Where e l s e d i d they p l a n t the bombs? 

A. I remember that one. I don't remember where 

e l s e . 

Q. So i n any regard, now we're a day a f t e r the 

bomb making, and t h i s woman that you say they 

suspected of being an informant i s i n v i t e d t o get i n t o 

a car w i t h them while they are f u g i t i v e s , w h i l e they 

are the subject of a massive man hunt, and d r i v e 

around i n various l o c a t i o n s and p l a n t bombs together, 

c o r r e c t ? 

A. Yes. 

Q. They don't shun her and leave her at some 

l o c a t i o n t o be f a r away from them. They a c t u a l l y have 

her i n the car w i t h them at t h i s p o i n t ? 

A. That's c o r r e c t . 
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Q. And she i s not t i e d up during t h i s p o i n t ? 

A. No. 

Q. You don't hear anybody say guard her? 

A. No. 

Q. E s s e n t i a l l y , free to come and go w i t h these 

guys as she wants? 

A. Urn — 

Q. Nobody i s f o r c i n g her and nobody i s f o r c i n g 

gun on her saying get out and p l a n t these bombs? 

She was a w i l l i n g p a r t i c i p a n t ? 

A. She was wit h us. 

Q. Yes. 

And she wasn't being forced to do i t ? 

A. No. 

Q. Again, going back t o t h i s theory t h a t 

s t a r t i n g i n June i n Farmington and continuing forward 

Anna Mae Aquash i s suspected by these AIM leaders as 

being an informant, and there i s grave concern about 

th a t . She's at A l Runnings' house w i t h e x p l o s i v e s , 

she's making bombs at Kenny Loud Hawk's house, she's 

now p l a n t i n g bombs and d r i v i n g around w i t h the guys, 

c o r r e c t ? 

A. That's r i g h t . 

Q. Okay. 

Now, the motor home t r i p . The motor home 
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1 t r i p s s t a r t s b a s i c a l l y r i g h t a f t e r the bombs are 

2 planted, c o r r e c t ? 

3 A. Yes. 

4 Q. You guys have t h i s motor home tha t M a r l i n 

5 Brando had donated t o you. 

6 A. I j u s t know i t belonged t o him. I wasn't 

7 there when they had acquired the motor home. I am not 

8 sure how tha t came about. 

9 Q. You had met M a r l i n Brando before, hadn't you? 

10 A. I d i d . 

11 Q. Was that p a r t of being a f f i l i a t e d w i t h 

12 Dennis. You went out t o C a l i f o r n i a and stayed at h i s 

13 house, c o r r e c t ? 

14 A. When the t r i a l — we had stayed a t h i s house 

15 when a l l of tha t had already happened. 

16 Q. You stayed at h i s house i n 1974, c o r r e c t ? 

17 A. My daughter was maybe ei g h t months o l d when I 

18 stayed a t h i s house, and she was born i n 1974. 

19 Q. Okay. 

20 A. So i t was a c t u a l l y — i t was a f t e r Dennis's 
21 t r i a l , I b e l i e v e — 
22 Cj. Okay. 

23 A. — was over i n St. Paul t h a t I had stayed at 
24 h i s house. We v i s i t e d . We didn't l i v e there and stay 

25 there f o r any length of time. 
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Q. Okay. 

So whether i t ' s 1974 or 75, you had met 

M a r l i n Brando? 

You were out i n C a l i f o r n i a , c o r r e c t ? 

A. Yes. 

Q. And somehow somebody gets a motor home from 

him and you and — would you please rename a l l the 

people t h a t were i n the motor home? 

A. Dennis Banks, Kenny Loud Hawk, my s i s t e r 

Bernadine N i c h o l s , Leonard P e l t i e r , Annie Mae, Dave 

H i l l , and myself. 

Q. Okay. 

A p r e t t y s e l e c t group of AIM people at t h i s 

p o i n t , f a i r ? 

And you got some of the leaders of AIM, the 

founding leader of AIM, cor r e c t ? 

A. Yes. 

Q. We have Kenny Loud Hawk who had gone 

through — u l t i m a t e l y went through a massive t r i a l 

regarding h i s involvement i n AIM a c t i v i t i e s , c o r r e c t ? 

A. No. The charges were dropped against Kenny 

a l s o . He never went t o t r i a l . 

Q. A f t e r years, though, r i g h t ? . 

A. Yes. 

Q. He was l i t i g a t i n g h i s case f o r many, many, 
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many years? 

A. Yes. 

Q. A book was w r i t t e n by Loud Hawk u l t i m a t e l y ? 

A. Yes. 

Q. And then you are the common-law wi f e of one 

of the founders? 

A. Yes. 

Q. Anna Mae i s somebody who has been i n v o l v e d i n 

high l e v e l AIM a c t i v i t y s i n c e at l e a s t 73, c o r r e c t ? 

A. Right. 

Q. Not anybody was i n v i t e d t o be on t h i s motor 

home t r i p , were they? 

A. I don't t h i n k there was — we j u s t happened 

to be together. There was no occasion t o i n v i t e other 

people along. I t wasn't a v a c a t i o n where we were 

t a k i n g people, i n v i t i n g other people along. 

Q. Sure. 

Well, Anna Mae or Annie Mae — she's l i s t e d 

on the indictment as Anna Mae but you c a l l her Annie 

Mae was t h a t the — 

A. Yes, I have always c a l l e d her Annie Mae. 

Q. Okay. 

And Annie Mae had been i n v i t e d somehow t o get 

to Loud Hawk's house? 

A. Right. 
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Q. And she was i n v i t e d along on the bombings? 

A. Yes. 

Q. As were you? 

A. Yes. 

Q. And you guys a l l end up i n the v e h i c l e and 

you s a i d t h i s wasn't a vacation. That's a p r e t t y — 

that's an understatement, I guess, I would say. 

A. That's r i g h t . 

Q. At t h i s p o i n t , the pressure t o f i n d Leonard 

P e l t i e r i s enormous, i s i t not? 

A. I assume so. 

Q. But he's — 

A. He was being looked f o r . 

Q. He was probably the most wanted man i n the 

United States from the FBI's pe r s p e c t i v e , c o r r e c t ? 

A. Probably. 

Q. Yeah. 

And Dennis i s a f e d e r a l f u g i t i v e who was 

c l o s e l y a f f i l i a t e d w i t h Leonard P e l t i e r ? 

A. Yes. 

Q. And Anna Mae i s somebody who i s an AIM 

a c t i v i s t who i s now a f u g i t i v e from her charges i n 

P i e r r e , c o r r e c t ? 

A. Right. 

Q. So i t ' s p r e t t y important t h a t you guys don't 
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get caught, r i g h t ? 

A. Right. 

Q. That could mean r u i n f o r Anna Mae, Dennis, 

and Leonard, c o r r e c t ? 

A. Right. 

Q. Could a l s o mean problems f o r you because you 

would have been harboring or a s s i s t i n g f u g i t i v e s , 

c o r r e c t ? 

A. Probably. 

Q. And you've got charged s t i l l pending i n 

Kansas, r i g h t ? 

A. In November I d i d . 

Q. Yeah. 

In November you s t i l l had your f e d e r a l 

charges down there f o r the explosives? 

A. From September when our car blew up, yes. 

Q. Same w i t h Bernie? 

A. Right. Bernie wasn't wi t h us i n the motor 

home when i t got stopped. 

Q. I ' l l get to that. I am j u s t t a l k i n g about as 

you leave. 

Bernie was i n the motor home? 

A. When we l e f t South Dakota. 

Q. When you s t a r t e d your t r i p out west? 

A. Yes. 
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Q. And you had your daughter and she was 

pregnant? 

A. Was by h e r s e l f . 

Q. Bernie was by h e r s e l f ? 

A. Yes. 

Q. A l l r i g h t . 

Now, i n the motor home, i t ' s not j u s t you — 

t h i s group of AIM leaders and f u g i t i v e s , there i s a l s o 

dynamite, grenades, and weapons, c o r r e c t ? 

A. Yes. 

Q. There i s timers, hollowed out watches, l i g h t 

bulbs t h a t are set up as timers and other devices, 

c o r r e c t ? 

A. Correct. 

Q. There i s a l s o one of the guns that had been 

taken o f f of one of the murdered FBI agents, c o r r e c t ? 

A. I learned t h a t some years l a t e r . 

Q. Okay. 

So t h i s motor home i s f i l l e d w i t h h i g h l y 

wanted,federal f u g i t i v e s and evidence of a host of new 

p o t e n t i a l f e d e r a l crimes, c o r r e c t ? 

A. Yes. 

Q. Yes. You j u s t can't d r i v e around w i t h 

dynamite, grenades, and timing devices, can you? 

A. No. 
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Q. Okay. 

During the t r i p you go from — where do you 

s t a r t your t r i p , Nebraska? 

A. Chadron, Nebraska. 

Q. And you end up going t o a place i n Washington 

State c a l l e d C h i q u i t i ' s . 

Am I pronouncing i t r i g h t ? 

A. John C h i g u i t i . 

I t was h i s residence where we had stayed. 

Q. And do you happen t o know, j u s t f o r Tina's 

purposes, how t o s p e l l h i s name? 

A. I t h i n k i t ' s C-H-I-Q-U-I-T-I. 

Q. And Mr. C h i g u i t i l i v e s out on a — 

A. C h i g u i t i . 

Q. — l i v e s out on a r e s e r v a t i o n somewhere i n 

Washington State, correct? 

A. Right. 

Q. I t ' s a remote area? 

A. Yes. 

Q. And you guys are heading out there t o hide 

out, c o r r e c t ? 

A. Yes. 

Q. Because you were under the understanding t h a t 

that would be a safe place f o r — at l e a s t f o r a while 

f o r Leonard and Dennis and Anna to stay? 
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A. Well, we went — I didn't know where we were 

going. That's where we ended up. So why we are there 

I am assuming i t was because i t was a remote area. 

Q. A l l r i g h t . 

You get — on the t r i p out there, takes a 

number of days t o get out there, c o r r e c t ? 

A. I t took us a couple days. 

Q. Because there was some bad weather and some 

other things? 

A. Right. 

Q. During the time p e r i o d that you are d r i v i n g 

out, you stop at gas s t a t i o n s , c o r r e c t ? 

A. Yeah. 

Q. And you stop along the way and you do some 

shopping a t a t h r i f t store l i k e a S a l v a t i o n Army? 

A. No. 

Q. You don't remember your s i s t e r Bernie t e l l i n g 

you about g e t t i n g some c l o t h i n g and — 

A. That happened when we were already i n 

Washington State. 

Q. Okay. I stand corrected. 

So i n Washington s t a t e , you went t o s t o r e s , 

c o r r e c t ? 

A. Her and Annie Mae d i d w i t h Leonard. 

Q. A l l r i g h t . 
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At no time from when you l e f t Chadron t o when 

you got t o Mr. C h i g u i t i ' s , d i d you ever see Anna Mae 

t i e d up? 

A. No. 

Q. She was not being guarded? 

A. No. 

Q. You never heard anybody say keep an eye out 

on her? 

A. No. 

Q. You were never given i n s t r u c t i o n s as to what 

to do i f she was t o s t a r t t a l k i n g t o a gas s t a t i o n 

attendant or a c l e r k at a store? 

A. No. 

Q. She was l e t i n t o stores and gas s t a t i o n s ? 

A. I am assuming so. I don't remember stopping 

at gas s t a t i o n s and g e t t i n g out. 

Q. Do you remember that she went shopping w i t h 

Bernie and Leonard at some-point i n Washington s t a t e ? 

A. Yes. 

Q. And nobody was t o l d what to do i f she s t a r t s 

t a l k i n g t o the a u t h o r i t i e s or anything l i k e t h a t , 

c o r r e c t ? 

A. No. 

Q. A l l r i g h t . 

But you've t o l d a number of j u r i e s and Grand 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Jurors t h a t your theory i s that the reason Anna Mae 

Aquash was brought on t h i s t r i p i s because they wanted 

to keep an eye on her, r i g h t ? 

A. I never t e s t i f i e d at a Grand Jury. 

Q. Okay. I am sorry. 

An a c t u a l j u r y t r i a l . You have t e s t i f i e d a t 

two of those before? 

A. Yes. 

Q. And you t o l d those j u r i e s the reason Anna Mae 

was brought along i s she was a suspected informant and 

they wanted t o keep an eye on her? 

A. Yes, I b e l i e v e t h a t . 

Q. Okay. 

But you didn't hear anybody say anything l i k e 

that? 

A. When we were i n the motor home — 

Q. Well, I asked you the questions before. 

Nobody ever s a i d we're b r i n g i n g her here — 

A. No. 

Q. — because she's an informant? 

A. No. 

Q. And nobody ever s a i d anything about guarding 

her? 

A. No. 

Q. ' Nobody ever s a i d anything about not l e t t i n g 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

her t a l k t o other people, r i g h t ? 

A. No, they never s a i d t h a t . 

Q. A l l r i g h t . 

So again, kind of l i k e your f i n g e r p r i n t s on 

the bomb theory, you got two h i g h l y wanted f u g i t i v e s , 

Leonard and Dennis, i n a motor home f u l l of i l l e g a l 

e x p l o s i v e s , and what you l e a r n l a t e r , the weapon of 

one of the dead FBI agents, and you would agree that's 

probably about one of the most i n c r i m i n a t i n g evidence 

th a t somebody could get caught with? 

A. Right. 

Q. And rather than leave Anna Mae i n Pine Ridge 

or Chadron or wherever she was beforehand, they 

decided t o b r i n g her along t o keep an eye on her? 

That's your theory? 

A. That's what I b e l i e v e , yes. 

Q. Okay. 

And t h i s makes sense t o you because she would 

be l e s s — s c r a t c h t h a t . I w i l l withdraw t h a t . 

These guys, Dennis and Leonard, have evaded 

capture now f o r f i v e months, c o r r e c t ? 

A. Well, Leonard because they were l o o k i n g f o r 

him s i n c e June; and Dennis since August. 

Q. August — 

A. Or September. Sorry. 
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Q. So three t o f i v e months they have evaded the 

a u t h o r i t i e s , r i g h t ? 

A. Yes. 

Q. And they have done t h i s d e s p ite a massive 

i n f u s i o n of FBI resources t r y i n g to f i n d out where 

they are a t , r i g h t ? 

A. Right. 

Q. And yet these are the same guys that decide 

to b r i n g along with them a suspected informant as they 

go from one place t o presumably a safe place t o hide 

f u r t h e r ? 

That's what your theory i s ? 

A. Yes. 

Q. Okay. 

In f a c t , you learned that during the time 

p e r i o d t h a t y ' a l l are i n Washington, Bernie and Annie 

and Leonard a l s o go a c t u a l l y i n t o the town of S e a t t l e , 

c o r r e c t ? 

A. Yes. 

Q. And Leonard goes o f f w i t h another woman at 

that p o i n t i n time and Bernie and Annie are l e f t 

alone? 

A. They were a c t u a l l y a l l i n the same house. 

They never went separately. 

Q. Mr. P e l t i e r went i n t o a bedroom w i t h the 
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other woman, c o r r e c t ? 

A. That's what my s i s t e r s a i d . 

Q. Yeah. And your s i s t e r wasn't somebody who 

was guarding Annie Mae, was she? 

A. No. 

Q. So now Leonard P e l t i e r , one of the most 

wanted men i n the country, leaves Annie Mae and your 

s i s t e r i n a separate bedroom i n a town of a m i l l i o n 

people or so, r i g h t ? 

A. Right. 

Q. Even though he suspects she's the informant 

that's working f o r the f e d e r a l government? 

A. Right. 

Q. Okay. 

Nothing i n the world t o prevent her from 

walking out t h a t apartment, knocking on a door, going 

to the p o l i c e , saying I got your man, was there? 

A. No. 

Q. Okay. 

And i t ' s on t h i s t r i p where Leonard P e l t i e r , 

who b e l i e v e s according t o you th a t Anna Mae i s an 

informant, d e c i d i n g t o spontaneously get up i n f r o n t 

of her and confess to executing i n c o l d blood the FBI 

agent, c o r r e c t ? 

A. Right. 
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Q. Yet, from the p o i n t of that confession 

forward he does not say, w e l l , now she knows what I 

d i d , l o c k her up, does he? 

A. No. 

Q. And he doesn't have somebody standing guard 

on her 24/7? 

A. No. 

Q. And you get out t o C h i g u i t i ' s out there i n 

the middle of nowhere i n Washington and he doesn't 

himself or through somebody e l s e take her out i n t o the 

woods and k i l l her now th a t he knows t h a t she know he 

was the guy who k i l l e d the FBI agents, does he? 

A. No. 

Q. A b s o l u t e l y nothing l i k e t h a t — no d i s c u s s i o n 

l i k e t h a t t h a t now she knows I k i l l e d the FBI agents 

so we must do something w i t h her? 

A. No. 

Q. This whole issue about t h i s grand confession 

by P e l t i e r — 

You began your f i r s t d i s c u s s i o n s w i t h the FBI 

i n the summer of 2000, c o r r e c t ? 

A. Yes. 

Q. And you broke up w i t h Dennis Banks i n 1989? 

A. Yes. 

Q. And you t e s t i f i e d e a r l i e r t h a t you began t o 
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suspect he had some i n s i d e knowledge of her death way 

back i n 1976, c o r r e c t ? 

A. Because he's the one who c a l l e d me and t o l d 

me about her dying. 

Q. Right. Okay. 

So 76 you have — a red f l a g i s r a i s e d . 

Would that be — a concern i s r a i s e d i n your mind? 

A. Right. 

Q. And i n 1989 you break i t o f f w i t h him, 

c o r r e c t ? 

A. Right. 

Q. You don't t e l l the a u t h o r i t i e s about 

P e l t i e r ' s confession i n 1989, 90, or i n any year up 

u n t i l the end of 2000, c o r r e c t ? 

A. No. He was already doing l i f e . 

Q. Dennis? 

A. No. 

Q. Or P e l t i e r ? 

A. P e l t i e r had already been convicted. 

Q. Well, whether he had been con v i c t e d or not, 

t h i s i nformation had never gone t o a t r i a l or anything 

e l s e l i k e that? 

A. No. 

Q. You were one of the o n l y people i n the world 

who supposedly knows t h i s , r i g h t ? 
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A. Yes. 

Q. P e l t i e r has gone up f o r parole on a number of 

occasions between h i s l i f e c o n v i c t i o n and 2000 when 

you met the FBI, r i g h t ? 

A. Right. 

Q. You have no a l l e g i a n c e to Dennis Banks from 

1989 forward, do you? 

A. No. 

Q. You meet wit h the FBI i n J u l y and August of 

2000, c o r r e c t ? 

A. Right. 

Q. You don't t e l l them t h i s t i d b i t of 

information u n t i l December of 2000, c o r r e c t ? 

A. I don't remember e x a c t l y when I t o l d him. 

Q. Okay. 

You d i d n ' t t e l l i t to them at your f i r s t 

meeting? 

A. No. 

Q. Your second meeting? 

A. No. 

Q. Same t h i n g w i t h the issue about knowing or 

b e l i e v i n g t h a t Dennis Banks had p r i o r knowledge, you 

don't t e l l the FBI th a t at your f i r s t s e v e r a l 

meetings, do you? 

A. I don't remember when I t o l d them. 
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Q. Okay. 

And between 1989 and 2000, you d i d n ' t t e l l 

the a u t h o r i t i e s that, d i d you? 

A. No. 

Q. During that a l l of t h i s p e r i o d of time you 

are aware through the grapevine t h a t Anna Mae Aquash's 

death i s being i n v e s t i g a t e d by f e d e r a l a u t h o r i t i e s , 

r i g h t ? 

A. Right. 

Q. You heard when Grand Jurors were being 

convened and witnesses were being c a l l e d and whatnot, 

r i g h t ? 

A. No. 

Q. You d i d n ' t hear any t a l k i n the community? 

A. I d i d not — I d i d not l i v e around here. I 

didn't — years and years l a t e r I heard t h a t there had 

been a couple of Grand J u r i e s . I d i d n ' t v i s i t people 

around here. I didn't know what was going on. 

Q. You knew i t was a c t i v e l y being i n v e s t i g a t e d 

by the FBI from the time of her death on? 

A. Honestly, I didn't know what was going on. 

Q. You d i d n ' t have any contact w i t h anybody who 

t a l k e d about the i n v e s t i g a t i v e e f f o r t s ? 

A. No. I don't remember ever having a personal 

conversation w i t h anybody saying t h a t they went t o a 
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Grand Jury — 

Q. I am not t a l k i n g j u s t about Grand J u r i e s . 

I mean, you knew that was a case of an 

unsolved murder th a t somebody was i n v e s t i g a t i n g ? 

A. Yes. 

Q. And you didn't t e l l them about the P e l t i e r 

confession or your suspicions about Dennis, d i d you? 

A. No. 

Q. Not u n t i l 2000 when you s t a r t working w i t h 

the FBI or when you s t a r t t a l k i n g to the FBI? 

A. Right. 

Q. A l l r i g h t . 

Now, I want to t a l k t o you about something 

you mentioned e a r l i e r t h a t at a p e r i o d of time when 

you are out i n Washington s t a t e , you and Bernie 

a c t u a l l y l e f t , c o r r e c t ? 

A. Right. 

Q. You flew back t o Kansas or Oklahoma? 

A. W e l l , we had a court hearing i n Kansas. 

Q. Okay. 

A. I don't remember i f we flew t o Kansas or 

Oklahoma. 

Q. Okay. 

You go back f o r your court appearance and 

th a t ' s regarding the car explosion, r i g h t ? 
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1 A. Right. 

2 Q. And how long are you gone, two or three days? 

3 A. A short time. 

4 Q. Do you r e c a l l how many nights you might have 

5 spent there? 

6 A. I would say i t wasn't more than a week, 

7 maybe. 

8 Q. Okay. 

9 A. Member a few days'. 

10 Q. Okay. 

11 You end up f l y i n g back to Washington? 

12 A. Yes. 

13 Q. And you r e j o i n Dennis, Leonard, Annie, a l l 

14 those people? 

15 A. Yes. 

16 Q. Bernie doesn't decide t o come back? 

17 A. Huh-uh. She stayed. 

18 Q. Now, a f t e r you leave Washington State, you 

19 guys get i n t o the motor home and you s t a r t d r i v i n g . 
20 You end up i n Oregon. 

21 You remember that?• 
22 A. Yes. We were d r i v i n g south. 
23 Q. Do you know where you were supposed t o go? 
24 A. Honestly, no. We were — they d i d n ' t t e l l me 

25 where we were going. We were j u s t going. 
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Q. That was kind of the way things worked i s 

p r e t t y much everybody was on a need-to-know b a s i s ? 

A. I didn't need to know. I mean, I was j u s t 

there. 

Q. You were j u s t there, and these guys were 

wanted fel o n s ? 

A. Right. 

Q. Or wanted f u g i t i v e s , I should say. 

So they are not going t o communicate a l o t of 

information? 

A. No. They didn't say we were going t o a 

c e r t a i n spot f o r a c e r t a i n reason. 

Q. Okay. 

Because that might put them i n p e r i l down the 

l i n e ? 

A. I don't know. 

Q. I s n ' t that what you suspect t h a t i f everybody 

has a l o t of information as t o the d e s t i n a t i o n , t h a t 

information could get out t o the a u t h o r i t i e s ? 

A. I t ' s p o s s i b l e . 

Q. A l l r i g h t . 

But yet Leonard P e l t i e r i n f r o n t of a 

suspected informant confesses t o k i l l i n g an FBI agent? 

A. He d i d . 

Q. Okay. 
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1 Because he suspected she was an informant? 

2 A. He d i d t h i n k that she was an informant. 

3 Q. And that's — that explains why he would 

4 confess — 
5 A. I don't know why he d i d i t i n f r o n t of her. 

6 Q. In any regard, you get to Oregon, you are 

7 heading south. The Oregon Highway P a t r o l p u l l s you 

8 over or p u l l s the motor home over? 

9 A. Yes. 

10 Q. A shoot-out occurs, c o r r e c t ? 

11 A. Yes. 

12 Q. And you are arrested? Anna Mae i s arrested? 

13 A. Yes. 

14 Q. Leonard and Dennis both escape? 

15 A. Yes. 

16 Q- You are now charged w i t h a slew of new 

17 f e d e r a l charges i n Oregon, c o r r e c t ? 

18 A. Right. 

19 Q. Possession of explosives, i n c l u d i n g grenades 
20 and dynamite, c o r r e c t ? 

21 A. Right. 
22 Q. Possession of a weapons w i t h o b l i t e r a t e d 
23 s e r i a l numbers? 

24 A. Yes. 

25 Q. In t o t a l you are f a c i n g 80 years of f e d e r a l 
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charges i n Oregon, co r r e c t ? 

A. I don't remember. 

Q. Does that sound about r i g h t from what you 

p r e v i o u s l y markedly t e s t i f i e d to? 

A. Probably. 

Q. Annie Mae i s f a c i n g the same charges, 

c o r r e c t ? 

A. Yes. We were a r r e s t e d together, yes. 

Q. And who e l s e was arrested? 

Was i t Mr. Redner? 

A. Russ Redner and Kenny Loud Hawk. 

Q. So the four of you are charged with, 

b a s i c a l l y , a l l the s t u f f t h a t ' s found i n the motor 

home? 

A. Right. 

Q. A l l r i g h t . 

And when you are i n j a i l , at some p o i n t , you 

are taken i n t o j a i l , i n t o Oregon, and then are you 

t r a n s f e r r e d back t o Kansas or Oklahoma? 

A. To Kansas. 

Q. To Kansas. Okay. 

And during that time p e r i o d you and 

Mr. Loudner and — or Mr. Redner and Mr. Loud Hawk and 

Ms. Aquash are given some discovery. That's l e g a l 

documents, co r r e c t ? 
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You are given information about your case 

from your attorneys? 

A. Well, t h a t was the very i n i t i a l stages of 

being charged. We hadn't r e a l l y began any court 

proceedings as f a r as going t o t r i a l or anything at 

t h a t time. 

Q. Okay. Let me be more s p e c i f i c . That was 

probably too broad. 

You are t o l d that the reason the motor home 

i s p u l l e d over, the reason that motor home was 

targeted, was there were two informants l i s t e d as 

informant A and B who had given the a u t h o r i t i e s 

d e t a i l e d information about the motor home and who was 

i n s i d e i t , c o r r e c t ? 

A. Correct. 

Q. You f i n d that out while you are i n j a i l , 

c o r r e c t ? 

A. Yes. 

Q. And t h i s immediately r a i s e s a l l s o r t s of 

concern as t o who informant A and B are, c o r r e c t ? 

A. I — we were — I don't know. I mean — 

Q. Would i t help t o r e f r e s h your r e c o l l e c t i o n 

w i t h what you t e s t i f i e d t o p r e v i o u s l y ? 

A. Sure. 

Q. Okay. 
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At the time the d i s c l o s u r e s are made about 

informants A or B i t ' s c l e a r that i t couldn't have 

been Annie Mae? 

A. That's c o r r e c t . 

Q. She had been i n the motor home throughout the 

e n t i r e course of events.? 

A. Yes. 

Q. The only two people that were a r r e s t e d who 

had flown out of the motor home group was you and 

Bernie, c o r r e c t ? 

A. That's r i g h t . 

Q. And immediately suspicions s t a r t e d t o gather 

that i t was you and Bernie who were informants A and 

B, c o r r e c t ? 

A. Never t o my knowledge. I never heard t h a t 

before. 

Q. Nobody has ever t o l d you that s u s p i c i o n s 

s t a r t e d going on you? 

A. No. 

Q. And you weren't t o l d or didn't hear through 

the rumor m i l l t h a t because of your anger a t Dennis 

because of h i s a f f a i r w i t h Annie Mae, and whatnot, 

tha t you had t a l k e d t o a u t h o r i t i e s back when you went 

to your court hearing i n Kansas? 

MR. JACKLEY: Your Honor, I am going t o 
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object t o the and whatnot. 

THE COURT: I t h i n k she can answer. 

A. I never heard that before today. 

Q. (BY MR. MURPHY) Well, you di d n ' t have an 

a l i b i , Annie Mae d i d , r i g h t ? 

A. An a l i b i t o what? 

Q. She was i n the motor home throughout. You 

were gone, r i g h t ? 

A. Yeah. 

Q. Bernie was gone? 

A. Right. 

Q. You were i n the f e d e r a l system down i n Kansas 

on serious charges, r i g h t ? 

A. Yes. 

Q. You're a young mother wi t h one on the way, 

r i g h t ? 

A. Right. 

Q. You have a l l r i g h t of reasons t o make a d e a l , 

don't you? 

A. No. I had no reason to make a d e a l . 

Q. Well, you were f a c i n g huge time down there i n 

Kansas and you are f a c i n g now huge time i n Oregon, 

c o r r e c t ? 

A. Yes. 

Q. And there i s a l l s o r t s of things t h a t you 
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1 could have been charged with, but you weren't, l i k e , 

2 h i d i n g f u g i t i v e s such as Dennis and Leonard, r i g h t ? 

3 A. I had a l o t of charges, but t h a t wasn't one 

4 of them 

5 Q. So u l t i m a t e l y the charges i n Oregon are 

6 dismissed against you? 

7 A. Yes. 

8 Q. You get three years of probation f o r the 

9 Kansas C i t y e x p l o s i v e case? 

10 A. Yes. 

11 Q. You are never charged at Wounded Knee? 

12 A. No. 

13 Q. You are not ar r e s t e d at Jumping B u l l because 

14 you had been gone that morning? 

15 A. Yes. I wasn't there. 
16 Q. Okay. 

17 And you had been at A l Runnings' and Crow 

18 Dog's, but you weren't there the day the r a i d was 

19 conducted, c o r r e c t ? 

20 A. I wasn't s t a y i n g there. 
21 Q. Okay. 

22 A. So I wasn't — 
23 Q. You were i n and out during t h a t p e r i o d of 
24 time? 

25 A. Right. 
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Q. And now, today — and i t ' s i n recent years — 

you've t e s t i f i e d t h a t Leonard P e l t i e r confessed t o the 

execution of the FBI agents and that your husband had 

p r i o r knowledge of Anna Mae's death, c o r r e c t ? 

A. Right. 

Q. That's what's come out since 2000, r i g h t ? 

A. Right. 

Q. I want t o t a l k to you about the a s s i s t a n c e 

you have given the government i n the prosecution of 

t h i s case and other cases. 

You d i d some interviews w i t h various people 

ass o c i a t e d w i t h the case, c o r r e c t ? 

A. That's c o r r e c t . 

Q. How many people i n t o t a l do you t h i n k you 

interviewed? 

A. Ten, maybe. I'm not a b s o l u t e l y sure. 

Q. I t ' s a number clo s e there t o . 

A. Okay. 

Q. I mean — l e t me ask you t h i s . 

The years t h a t you were i n v o l v e d i n regarding 

interviews was between 2001 or l a t e 2000 about 2003; 

i s t h a t c o r r e c t ? 

A. Yes. I t h i n k so. 

Q. Okay. 

And on December 16, 2000, you d i d an 
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i n t e r v i e w w i t h A r l o Looking Cloud, c o r r e c t ? 

A. That's r i g h t . 

Q. You picked him up at the j a i l i n Denver? 

A. Yes. 

Q. And you interviewed him wit h Troy Lynn Yellow 

Wood? 

A. Yes. 

Q. And I guess I want t o ask you f i r s t before we 

get i n t o t h a t about that i n t e r v i e w w i t h Troy Lynn and 

A r l o , do you r e c a l l about how many hours i t took? 

A. When they were together? 

Q. When you and A r l o and Troy Lynn were 

together. 

A. Three. 

Q. Okay. 

Would i t be a s u r p r i s e t o you i f i t f i l l e d up 

nine c a s s e t t e tapes, the duration of tha t interview? 

A. Would i t s u r p r i s e me? 

Q. Yeah. 

A. No. 

Q. Okay. 

Two hundred f i f t y - s e v e n page single-spaced 

t r a n s c r i p t . 

Would t h a t s u r p r i s e you? 

A. No. 
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1 Q. And at another occasion you interviewed j u s t 

2 Troy Lynn by h e r s e l f , c o r r e c t ? 

3 A. That's r i g h t . 

4 Q. And t h a t f i l l e d ten cassettes? 

5 A. I don't know how many i t made. I t was a long 

6 conversation. 

7 Q. Sure. 

8 Do these appear to be the ten cassettes of 

9 Troy Lynn's i n t e r v i e w w i t h you? 

10 A. I have never seen them before. 

11 Q. Oh, you haven't? 

12 A. No. 

13 Q. Who kept the cassettes f o r you, the FBI or — 

14 A. I never had those cassettes. 

15 Q. Because you were wearing a wire at t h a t 

16 point? 

17 A. That's r i g h t . -) 

18 Q. Same t h i n g w i t h A r l o ? 

19 A. Right. 

20 Q. In any regard, you had a lengthy conversation 

21 w i t h Ms. Yellow Wood? 

22 A. Yes. 

23 Q. She wasn't r e l u c t a n t t o share information 

24 w i t h you ? 

25 She wasn't r e l u c t a n t ? 
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Q. Yeah. 

A. She was not r e l u c t a n t . 

Q. And t h a t was i n 2000, c o r r e c t ? 

A. Right. 

Q. When you interviewed her, she never t o l d you 

that Anna s a i d t o her, i f you l e t them take me out of 

t h i s place, y o u ' l l never see me a l i v e , d i d she? 

A. I don't remember i f t h a t was — I t a l k e d to 

her f o r about e i g h t hours. 

Q. Right. 

A. I don't remember — she t o l d me a l o t of 

s t u f f . 

Q. Okay. That's f a i r enough. 

Let's go back t o the i n t e r v i e w you had w i t h 

Mr. Looking Cloud. December 16, 2000. You p i c k him 

up at the j a i l . He t e l l s you r i g h t o f f the bat tha t 

h i s head i s foggy based on p i l l s they gave him i n 

j a i l ? 

A. He s a i d something t o tha t e f f e c t . 

Q. Okay. 

And you know at t h i s p o i n t Mr. Looking Cloud 

i s more or l e s s an i n t o x i c a t e d — a s t r e e t person, a 

drunk, a drug a d d i c t , at tha t p o i n t ? 

A. That was the f i r s t time I saw A r l o . 

Q. But you had a gathered information about him? 
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1 A. Right. 

2 Q. You knew he had substance abuse problems? 

3 A. Right. 

4 Q. During the course of t h a t i n t e r v i e w i s n ' t i t 

5 true t h a t he asks you, quote, how many people should I 

6 i m p l i c a t e , and you answer him, only John Boy. 

7 Do you r e c a l l that exchange? 

8 A. I r e c a l l t h a t exchange a f t e r hours of 

9 conversation w i t h him. 

10 Q. Okay. 

11 You t o l d Mr. Looking Cloud, a man whose b r a i n 

12 has been a f f e c t e d by a l c o h o l and drug usage, when he 

13 asks you t h e . d i r e c t question, how many people should I 
14 i m p l i c a t e , you t e l l him d i r e c t l y , only John Boy? 

15 A. Up t o t h a t p o i n t my knowledge was i t was John 

16 Boy so he had already — A r l o had already s a i d at t h a t 

17 p o i n t t h a t he was a f r a i d of a l l the other leaders. 

18 Q. Ma'am, I am asking you what your d i r e c t 

19 information was t o A r l o Looking Cloud on December 16? 
20 MR. JACKLEY: Your Honor, I am going t o 
21 object. I t h i n k the witness should be able t o answer 
22 the question as opposed to without i n t e r r u p t i o n . 
23 THE COURT: Overruled. I t ' s 

24 cross-examination. Mr. Murphy i s e n t i t l e d t o an 

25 answer t o h i s questions. 
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Q. (BY MR. MURPHY) A f t e r you t e l l him, only John 

Boy, he asks you again, only John Boy. And at t h a t 

p o i n t Troy Lynn Yellow Wood says, back at John Boy? 

A. Yes. 

Q. You then t e l l Mr. Looking Cloud, cuz i t ' s 

come down p r e t t y much t o , a, l i k e your word against 

h i s , you know. 

You t o l d him that? 

A. Yes. 

Q. So you t e l l Mr. Looking Cloud, e s s e n t i a l l y , 

how to s t a r t preparing a defense? 

A. No. 

Q. At a l a t e r p o i n t i n the i n t e r v i e w , a f t e r 

Mr. Looking Cloud leaves the car, S e r l e Chapman gets 

i n , does he not? 

A. Yes. 

Q. And he t e l l s you t h a t the p o l i c e o f f i c e r s who 

are l i s t e n i n g i n on the wire d i d n ' t get t o hear or he 

thought they might not have been able t o hear what was 

being s a i d . 

Do you r e c a l l that? 

A. I t h i n k so. 

Q. He t o l d you how t o r e l a y your s t o r y . How t o 

pu f f up your s t o r y t o the p o l i c e i f they couldn't have 

heard the recording; i s n ' t t h a t true? 
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A. I don't know. 

Is t h a t what that says? 

• Q. Do you r e c a l l Mr. Chapman saying, quote, 

because I t h i n k these guys are having t r o u b l e hearing 

him, him being A r l o , so here i s my advice. You need 

to be very very p o s i t i v e when you go i n and say he 

went through i t . He put himself there. Said he was, 

you know, he, John Boy, shot her. 

Do you r e c a l l that? 

A. Yes. 

Q. Okay. 

So you t e l l Mr. Looking Cloud t o i m p l i c a t e 

John Boy, meaning my c l i e n t , John Graham, and 

Mr. Chapman t e l l s you how to very very p o s i t i v e l y put 

f o r t h the s t o r y when you r e l a y i t to law enforcement, 

c o r r e c t ? 

A. Right. 

Q. In f a c t , you know Mr. Chapman has l a t e r 

claimed t h a t he d e l i v e r e d you t o the FBI; i s n ' t t h a t 

f a i r ? 

A. No. 

Q. You weren't aware of that? 

A. No. I never heard t h a t before. 

Q. Okay. 

Would you doubt i t i f i t was i n , r e p o r t s or 
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l e t t e r s from Mr. Chapman? 

A. I went to the FBI. Nobody took me. I — i t 

was my choice. 

Q. Okay. 

So i f Mr. Chapman i s t o c l a i m a t a l a t e r 

p o i n t t h a t he d e l i v e r e d you t o the FBI, he would be 

o v e r s t a t i n g h i s r o l e ? 

A. I t was my choice t o go t o the FBI. 

Q. Okay. 

I want t o t a l k t o you now about the iss u e 

t h a t ' s come up a couple times i n our d i s c u s s i o n . I've 

used the term that you worked f o r the FBI and you s a i d 

you d i d n ' t work f o r them? 

A. Right. 

Q. But you got p a i d $49,083.44 f o r your 

cooperation w i t h them? 

A. I got reimbursed. 

Q. Okay. Let's t a l k about t h a t . 

A. Okay. 

Q. Now, you are not d i s p u t i n g t h a t they gave 

you — the money p a i d t o you was $49,083.44? 

A. No. 

Q. And you i n d i c a t e d you d i d int e r v i e w s s t a r t i n g 

l a t e 2000. They ended up about 2003, c o r r e c t ? 

A. I t h i n k so. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Anci you d i d ten int e r v i e w s plus or minus 

during t h a t time period? 

A. That's c o r r e c t . 

Q. And because you claimed i t as reimbursement, 

you d i d n ' t pay — have t o pay taxes on any of t h i s , 

d i d you? 

A. I don't know. I mean, I f i l e d taxes and i f 

th a t came i n t o my s a l a r y before you used i t then my 

s a l a r y a t some p o i n t was considered taxable. So — 

Q. So i f you are g e t t i n g — 

A. That was o r i g i n a l money th a t came t o me. The 

reimbursements. So that came out of my pocket. So I 

am assuming I p a i d taxes on those. 

Q. Well, l e t me show you. When you would 

provide r e c e i p t s t o the government, or where you would 

ask f o r money, you f i l l e d out a form each time, 

c o r r e c t ? 

Do you r e c a l l these forms? 

A. Okay. Yes. 

Q. And they are signed Maverick because t h a t was 

your code name? 

A. Right. 

Q. They would put i n the amount they were paying 

you. So f o r instance, i n t h i s case, they gave you a 

check f o r $17,000? 
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1 A. That wasn't a reimbursement. 

2 Q. Well — 

3 A. The small amounts were f o r reimbursements. 

4 Q. Let me j u s t take a look at t h i s . I want t o 

5 make sure t h a t I am showing you the report and that 

6 we're s t a t i n g t h i s accurate. 

7 I t says t h a t you received from J e f f r e y 

8 Campbell the t o t a l amount zero d o l l a r s f o r s e r v i c e s 

9 rendered, c o r r e c t ? 

10 A. Yes. 

11 Q. And $17,000 i n a cashier's check f o r 

12 expenses, c o r r e c t ? 

13 A. Right. 

14 Q. And so — and then — pardon me. 

15 I t gives you a l i t t l e note down below saying 

16 t h a t i f you get — you get money f o r s e r v i c e s , t h a t ' s 

17 taxable, r i g h t ? 

18 A. Right. 

19 Q. Obviously, then, the expenses aren't taxable, 

20 r i g h t ? 

21 They are reimbursed expenses i n your view, 
22 c o r r e c t ? 

23 A. I guess. 

24 Q. And when you got a $25,000 check, from Agent 

25 Graf, i n 2005, again, that's l i s t e d as zero d o l l a r s 
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1 f o r s e r v i c e s . A l l $25,000 were f o r expenses, c o r r e c t ? 

2 A. Right. 

3 Q. And again, you are t o l d t h a t you only have t o 

4 report i t as income i f i t ' s a s e r v i c e , not an expense, 

5 r i g h t ? 

6 A. Right. That's what i t says. 

7 Q. You have no r e c o l l e c t i o n now whether you p a i d 

8 any taxes on any of the $49,000 that they gave you? 

9 A. I p a i d taxes and i f I p a i d — not on the 

10 larg e amounts. 

11 But l i k e I s a i d , the smaller amounts were out 

12 of my pocket. So th a t was considered whatever my 

13 income had been before t h a t . So that p a r t I would 

14 have p a i d taxes on. 

15 Q. That's not what I am asking you. 

16 I understand you s a i d —- you are saying t h a t , 

17 w e l l , you had already p a i d taxes on the money. And so 

18 when you get a h o t e l room or something l i k e t h a t , they 

19 reimburse you, you have already p a i d taxes on the 

20 money? 

21 A. Right. 

22 Q. What I am asking you i s , the $49,083.44 t h a t 

23 they gave t o you, you didn't report t h i s on any of 
24 your income tax returns as income, d i d you? 

25 A. No. 
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Q. So you didn't pay a penny of tax on t h i s 

$49,000, c o r r e c t ? 

A. Not on the 25 or whatever the other amount 

was. 

Q. Well, you didn't pay i t on the $500 checks? 

You might have already p a i d taxes on your 

income, but when you get t h i s $500 check or an 800 or 

a 1,200 or a $1,300 check, you didn't then submit t h a t 

to the tax man? 

A. No. 

Q. A l l r i g h t . 

And you s a i d i t ' s reimbursements. 

Now, we have looked through a l l of your 

r e c e i p t s . We got those. And you provided the FBI a 

t o t a l of $5,457.07 f o r r e c e i p t s f o r a l l of t h i s 

$49,000? 

A. I f that's what i t says. I don't remember 

e x a c t l y . 

Q. Okay. 

So you are not c l a i m i n g t h a t you provided 

proof t o the government th a t you were due and owing 

$49,000 i n reimbursed expenses? 

A. No. 

Q. Okay. 

Even though when you got t h a t $17,000 check 
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and when you got that $25,000 check, you l i s t e d them 

as reimbursable expenses? 

A. Right. 

Q. And so you didn't have to pay taxes on i t , 

r i g h t ? 

A. Right. 

THE COURT: P i c k a convenient p o i n t , 

Mr. Murphy, where to break. I t need not be 

immediately. 

MR. MURPHY: I f we could go another ten 

minutes I t h i n k I could wrap i t up.-

THE COURT: Okay. 

Q. (BY MR. MURPHY) You claimed on d i r e c t t h a t 

one of the reasons why you needed so much money from 

the FBI was because Dennis Banks showed up on your 

door step, r i g h t ? 

That was what was you s a i d on d i r e c t ? 

A. What I s a i d was tha t they had asked me t o 

move to a secure l o c a t i o n . 

Q. Uh-huh. 

A. My daughter came home one night because she 

was unaware of what was going on at the time. She 

l i v e d w i t h me. And she — he was hel p i n g her. He was 

ca r r y i n g the diaper bag and she was c a r r y i n g the baby 

and I opened the door and they were there. 
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Q. So because Dennis Banks knew where you l i v e d , 

now you needed another $25,000 to r e l o c a t e ? 

A. I didn't ask f o r i t . I c a l l e d Mark V o c o l i c h 

(phonetic) and t o l d him tha t Dennis Banks showed up at 

my door and he s a i d , then you need t o move again. 

Q. So they p a i d you 17 grand f o r the f i r s t move, 

25 grand f o r the second? 

A. He a l s o t o l d he at the time — he s a i d does 

he know what kind of car you d r i v e and I s a i d yes. He 

s a i d you need t o get r i d of your car. 

Q. Let me ask you, Dennis Banks showing up on 

your door step, of the ten or so in t e r v i e w s you d i d , 

one of them was w i t h Dennis Banks? 

A. Right. 

We di d n ' t t a l k about Annie Mae. 

Q. You t a l k e d about matters r e l a t e d t o t h i s 

case? 

A. I t was a whole d i f f e r e n t case. 

Q. That was during the time p e r i o d when you are 

cooperating w i t h the FBI? 

A. Right. 

Q. And during t h i s e n t i r e p e r i o d o f time, 

i n c l u d i n g up t o weeks ago, your c h i l d r e n and Dennis 

Banks have r e g u l a r contact? 

A. They do. 
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Q. I mean, they — your daughter's Facebook 

pages are — 

A. They have very c l o s e t o t h e i r f a t h e r . 

Q. They are not keeping secrets of t h e i r 

whereabouts because they are showing up at f i l m 

f e s t i v a l s and marches wi t h him, c o r r e c t ? 

A. Are you t a l k i n g about — w e l l , they are not 

a f r a i d of t h e i r f a t h e r . My daughter works f o r her 

fath e r ' s o r g a n i z a t i o n . 

Q. Sure. 

November 13, your daughter Tashina, she's the 

oldest? 

A. Right. 

Q. She's the one who was i n the motor home and 

whatnot? 

A. Right. 

Q. She attended the American Indian f i l m 

f e s t i v a l w i t h Dennis? 

A. Right. 

Q. May 8, Dennis s u f f e r s a heart attack. Your 

c h i l d r e n c o l l e c t i v e l y release press releases on h i s 

behalf, r i g h t ? 

A. Yes. L i k e I s a i d , she's very c l o s e t o her 

fa t h e r . 

Q. Same w i t h the other c h i l d r e n , too? 
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1 I mean, they have contact w i t h him? 

2 A. They do. 

3 Q. So you are saying that j u s t because Dennis 

4 Banks learned your l o c a t i o n , that the FBI j u s t sent 

5 you another check f o r 25 grand and s a i d move? 

6 A. No. He learned my l o c a t i o n previous t o the 

7 l a s t ten years whenever a l l of t h i s had happened. 

8 I a c t u a l l y — my daughter a c t u a l l y asked i f I 

9 could update and i n s t a l l a s e c u r i t y system i n our home 

10 when we l i v e d i n Albuquerque, and tha t would be 

11 Tashina. So t h a t was part of my expense a l s o . 

12 I t ' s not her fa t h e r she was a f r a i d of. 

13 Q. You are doing interviews w i t h Dennis Banks i n 

14 01. The check f o r 25 grand was January 13, 2004? 

15 A. That was a f t e r A r l o got i n d i c t e d , yes. 

16 Q. A c t u a l l y , that was r i g h t a f t e r A r l o went t o 

17 t r i a l ? 

18 A. I t i s . 

19 Q. He was i n d i c t e d i n 2003? 

20 A. Yes. In December, I b e l i e v e . 
21 Q. And went t o t r i a l 2004? 
22 A. Yeah. 

23 Q. J u s t a short time before h i s t r i a l where you 
24 t e s t i f i e d about the f i n g e r p r i n t theory and some of the 

25 t h e o r i e s you have today, you got tha t check f o r 25 
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1 grand? 

2 A. Right. 

3 MR. MURPHY: I have nothing f u r t h e r . 

4 Thank you. 

5 THE COURT: Thank you. 

6 We'll be i n recess f o r 15 minutes, f o l k s . 

7 Remember, once again, you t a l k t o nobody, you 

8 form no opinions. 

9 Thank you. 

10 (Off the record.) 

11 THE COURT: I presume we're comfortable w i t h 

12 the j u r y , Mr. Jackley? 

13 MR. JACKLEY: Yes, Your Honor. 

14 MR. MURPHY: Yes, Your Honor. 

15 THE COURT: I t h i n k we're ready f o r your 

16 r e d i r e c t , Mr. Jackley. 

17 You are s t i l l under oath, ma'am. 

18 Please stake take a seat. 

19 REDIRECT EXAMINATION 

20 BY MR. JACKLEY: 

21 Q. Kamook, I want t o take you back — do you 

22 r e c a l l when you.corrected Mr. Murphy about whether or 

23 not you were working f o r the FBI. 

24 Do you remember that? 

25 A. Yes. 
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Q. Were you working f o r the FBI? 

A. No. 

Q. Who were you working f o r back at t h a t time 

frame, back i n 2000? 

What were you doing f o r a l i v i n g ? 

A. I was a c a s t i n g d i r e c t o r . I worked i n the 

entertainment business. 

Q. Was that your p r o f e s s i o n a f t e r you had l e f t 

the days of AIM that we discussed? 

A. Yes. I d i d that f o r 16 years. 

Q. You and Mr. Murphy spent some time t a l k i n g 

about reimbursed expenses. 

How many times were you re q u i r e d t o move 

because of t h i s case? 

A. Two time. 

Q. What was going on — what was the event going 

' on tha t caused your f i r s t move? 

A. You mean before I moved? 

Q. The f i r s t move. Right. 

What caused that? 

A. Well, i t was — I b e l i e v e t h a t i t was 

whenever A r l o was — had been i n d i c t e d . 

Q. Do you know, was A r l o Looking Cloud i n d i c t e d 

w i t h John Graham? 

A. Yes. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



91 

1 Q. Okay. So that was the f i r s t move. 

2 When was the second move or what p r e c i p i t a t e d 

3 the second move? 

4 A. Because t h a t was when Dennis Banks had come 

5 to my door. 

6 Q. Did you a l s o have a s e c u r i t y system i n s t a l l e d 

7 i n your house? 

8 A. Yes, I d i d . 

9 Q. Did you want to — d i d you want t o move two 

10 times? 

11 A. No. 

12 Q. Was i t an easy t h i n g t o p i c k up and move two 

13 times? 

14 A. No. 

15 Q. Did you make a p r o f i t or an income o f f of 

16 these two moves? 

17 A. No, I d i d not. 

18 Q. I want t o now take you back t o your and 

19 Mr. Murphy's d i s c u s s i o n about Farmington. And I 

20 b e l i e v e t h a t would have been i n June of 1975. 
21 Do you r e c a l l that? 
22 A. Yes. 

23 Q. At Farmington i n June of 1975, were there 

24 concerns about Anna Mae being an informant rai s e d ? 

25 A. Yes. 
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Q. Did i t appear to you that AIM, through AIM 

leadership, began watching Annie Mae during t h a t 

general time frame? 

MR. MURPHY: Object. Leading. 

THE COURT: Sustained. 

Q. (BY MR. JACKLEY) In r e l a t i o n t o those 

informant concerns, d i d you n o t i c e whether AIM was 

doing anything or took any action? 

A. You mean i n June? 

Q. Yes. 

A. Yes. 

Q. What were they doing w i t h respect t o Annie 

Mae Aquash? 

A. Well, people were paying more a t t e n t i o n t o 

her. 

Q. Okay. Paying more a t t e n t i o n t o her. 

Would an example of that be — I b e l i e v e you 

discussed w i t h Mr. Murphy i n Washington the s e t t i n g of 

where Leonard P e l t i e r had gone shopping f o r women's 

c l o t h i n g w i t h Bernie and Annie Mae? 

A. Yes. 

Q. Do you r e c a l l Mr. Murphy d i s c u s s i n g w i t h you 

i n t h a t time frame wi t h Jumping B u l l ' s , Cedar Rapids? 

Do you r e c a l l t h a t general d i s c u s s i o n ? 

A. Yes. 
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Q. And the i n q u i r y about whether — or the 

d i s c u s s i o n about Annie Mae going w i t h John Graham to 

Cedar Rapids? 

Do you r e c a l l that? 

A. Yes. 

Q. Would Cedar Rapids have been a f t e r the 

June 1975 Farmington i n c i d e n t ? 

A. Yes, i t was. 

Q. You had a long d i s c u s s i o n w i t h Mr. Murphy 

about Kenny Loud Hawk's place and the making of bombs. 

Do you r e c a l l that? 

A. Yes. 

Q. What was your observation as t o why Annie Mae 

was brought i n t o i t ? 

Why she was being a p a r t of t h a t . What was 

oc c u r r i n g at Kenny Loud Hawk's? 

A. Well, as I had s a i d before, I honestly t h i n k 

that they d i d not t r u s t her. And I t h i n k t h a t t o keep 

her c l o s e r they could keep a b e t t e r eye on her. 

Q. Was she a l s o c l o s e a f t e r t h a t event when she 

rode i n the motor home — i n M a r l i n Brando's motor 

home a f t e r Columbus Day of 1975? 

A. Yes. 

Q. I want to now put i t i n a time frame so 

everybody i s c l e a r . 
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So we have Kenny Loud Hawk's occurred about 

when? 

What time frame? 

A. In October of 1975. 

Q. And th a t — would that have been p r i o r to a 

f e d e r a l judge r e l e a s i n g Annie Mae i n November of 1975? 

A. Yes. 

Q. Do you r e c a l l d i s c u s s i n g w i t h Mr. Murphy 

about Wounded Knee and people being k i l l e d ? 

Do you r e c a l l that discussion? 

A. Yes. 

Q. Do you know who Ray Robinson i s ? 

A. Yes, I do. 

Q. T e l l the j u r y who Ray Robinson i s . 

A. Ray Robinson — Ray Robinson was a person who 

had come t o Wounded Knee and he was very a c t i v e where 

he came from. He — he fought f o r c i v i l r i g h t s . He 

came t o Wounded Knee. He never l e f t . 

Q. With respect t o Jumping B u l l ' s , the l o c a t i o n 

I b e l i e v e you t e s t i f i e d t h a t you were l i v i n g a t where 

the two agents were shot, d i d you ever see John Graham 

at Jumping B u l l s ? 

A. Yes, I d i d . 

Q. Okay. 

But i n f a i r n e s s , not the day of the FBI 
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1 shooting; i s tha t f a i r ? 

2 A. Yes. 

3 Q. But you had seen him there on other 

4 occasions? 

5 A. Yes. 

6 Q. Do you r e c a l l your d i s c u s s i o n w i t h Mr. Murphy 

7 about a f t e r the motor home was p u l l e d over and Leonard 

8 P e l t i e r and Dennis Banks f l e d , the d i s c u s s i o n t h a t 

9 Leonard P e l t i e r was o f f the r e s e r v a t i o n f o r safe 

10 keeping. 

11 Do you g e n e r a l l y r e c a l l t h a t d i s c u s s i o n ? 

12 A. I am sorr y . Can you say tha t again? 

13 Q. A f t e r the motor home i n c i d e n t , was Leonard 

14 P e l t i e r a r r e s t e d at that i n c i d e n t ? 

15 A. No. 

16 Q. I f you know, where d i d Leonard P e l t i e r 
17 u l t i m a t e l y head to? 

18 A. Canada. 

19 Q. I f you know, was Leonard P e l t i e r e x t r a d i t e d 
20 from Canada? 

21 A. He was. 
22 Q. Kamook, were you informant A or informant B? 
23 A. No, I was not. 

24 Q. Kamook, do you r e c a l l d i s c u s s i n g w i t h 

25 Mr. Murphy your i n t e r v i e w w i t h A r l o Looking Cloud and 
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Troy Lynn on or about December 16, 2000? 

A. Yes. 

Q. Do you r e c a l l Mr. Murphy's d i s c u s s i o n of tha t 

i n t e r v i e w and what A r l o had s a i d generally? 

A. Yes. 

Q. And pa r t of your d i s c u s s i o n w i t h Mr. Murphy 

was about the i m p l i c a t i o n of John Graham, do you 

r e c a l l that? 

A. Yes. 

Q. And i t was a f a i r l y lengthy d i s c u s s i o n t h a t 

you had w i t h A r l o and Troy Lynn? 

A. Yes, i t was. 

Q. What — what was some of the information t h a t 

you discussed w i t h A r l o and Troy Lynn p r i o r t o the 

d i s c u s s i o n about John Graham being i m p l i c a t e d i n the 

offense? 

Do you r e c a l l any of tha t d i s c u s s i o n ? 

MR. MURPHY: Your Honor, o b j e c t i o n . And ask 

to approach. 

THE COURT: Very w e l l . 

(Whereupon, a d i s c u s s i o n was h e l d a t the 

bench.) 

MR. MURPHY: I asked about Kamook's 

statements t o A r l o which was only — 

THE COURT: Quiet. 
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MR. MURPHY: I asked only — I asked Kamook 

to t a l k about what she s a i d which was, only i m p l i c a t e 

John Boy. A r l o s t a t e s Troy Lynn's statements are not 

relev a n t of scope of the i n q u i r y . I t ' s her 

statements. A r l o i s going t o be on the stand. He can 

be examined about what he t o l d her. But the question 

and the i s s u e was what she t o l d A r l o t o d e f l e c t 

a t t e n t i o n away from others. 

MR. JACKLEY: Your Honor, he s p e c i f i c a l l y 

cross-examined regarding t h i s statement. He 

s p e c i f i c a l l y — he e l i c i t e d testimony — 

THE COURT: Shut i t down. 

MR. JACKLEY: He — Mr. Murphy s p e c i f i c a l l y 

cross-examined t h i s witness about that i n t e r v i e w — 

about what Troy Lynn s a i d , about what A r l o s a i d . And 

about what Kamook s a i d . 

I would c i t e the Court t o State vs. Salalla, 

S-A-L-A-L-L-A, Westlaw 58968, 2000, South Dakota case, 

where the Supreme Court st a t e d the t r i a l court acted 

w i t h i n i t s d i s c r e t i o n i n r u l i n g t h a t defendant's 

i n t r o d u c t i o n of exculpatory portions of declarant's 

hearsay statement t o p o l i c e o f f i c e r r e s u l t e d i n waiver 

of c o n f r o n t a t i o n r i g h t and a b i l i t y of s t a t e t o , quote, 

complete the p i c t u r e , end quote. By e l i c i t i n g other 

i n c u l p a t o r y p o r t i o n s of the statement. 
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And t h a t ' s p r e c i s e l y what occurred here where 

I examined regarding the i m p l i c a t i o n of John Graham 

and the s t a t e should be e n t i t l e d t o , quote, complete 

the p i c t u r e , end quote. 

THE COURT: A r l o i s going t o be here, r i g h t ? 

MR. JACKLEY: That's c o r r e c t . 

THE COURT: A r l o i s going t o be here, r i g h t ? 

MR. JACKLEY: Yes. 

THE COURT: Can't you ask A r l o ? 

MR. JACKLEY: He's j u s t cross-examined t h i s 

witness w i t h what would be perceived as — 

THE COURT: Just answer my question. 

MR. MURPHY: Our p o s i t i o n would be under 

tha t — under th a t case, i f t h i s witness during the 

in t e r v i e w made other statements t h a t were 

i n c u l p a t o r y — and t h i s r e a l l y i s n ' t an is s u e of 

in c u l p a t o r y or exculpatory; i t ' s about b i a s . 

But i f he made statements during t h a t 

i n t e r v i e w , they would be subject t o be presented. I 

impeached her on her statement th a t she t o l d A r l o 

only, i m p l i c a t e John Boy. Now they want t o b r i n g i n 

A r l o ' s statements and Troy Lynn's statements, not 

hers. That's the problem w i t h t h e i r examination. 

They u l t i m a t e l y could go back through everything A r l o 

t o l d t h i s witness over a six-hour i n t e r v i e w under 
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t h e i r theory. 

MR. JACKLEY: Your Honor — 

THE COURT: He's going t o be here. You can 

ask A r l o . She's subject t o being r e c a l l e d i f 

necessary. A r l o ' s statements are here. I mean — the 

question was whether she d i r e c t e d him t o — the 

question of what he asked her at tha t p o i n t — 

MR. JACKLEY: Right. He e l i c i t e d testimony 

of what A r l o ' s testimony was and I b e l i e v e he e l i c i t e d 

testimony of what Yellow Wood s a i d and I shouldn't be 

for e c l o s e d from going i n t o t h a t . 

THE COURT: I mean, I don't understand the 

problem w i t h c a l l i n g the people and having them here 

to t e s t i f y . You are going t o c a l l them both. 

MR. JACKLEY: I know — the problem i s he 

examines on these matters that he b e l i e v e s are 

exculpatory and then I can't go i n t o the i n c u l p a t o r y 

matters. 

THE COURT: You can have A r l o here. And you 

can go over every statement he made. You got complete 

t r a n s c r i p t s . Other than the question he asked t h a t ' s 

the o n l y place you are going t o go. 

MR. JACKLEY: So I won't cross the boundary, 

can I ask her about the i m p l i c a t i o n of John Graham and 

why she s a i d what she said? Can I put i t back i n t o 
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that context? 

MR. MURPHY: I would argue no because she's 

going t o say, w e l l , the reason I d i d t h a t i s because 

A r l o t o l d me A, B, C, D, and E. That exchange — the 

only reason f o r that question — 

THE COURT: I t h i n k he can ask her why she 

s a i d t h a t . I don't know how he cannot. 

MR. MURPHY: Well, then i f she s t a r t s t a l k i n g 

about A r l o ' s — 

THE COURT: We're not going i n t o A r l o ' s 

statement other than that. I f i t gets i n t o A r l o ' s 

statements, w e ' l l shut down. He's not going t o — a l l 

the things A r l o s a i d t o her, at t h i s p o i n t , t h a t ' s 

hearsay. You can b r i n g i t i n through A r l o and then 

you have the a b i l i t y to b r i n g her back and confront 

her i f he says something d i f f e r e n t . I t h i n k you can 

always b r i n g her back. I don't t h i n k we're going t o 

go through A r l o ' s statements here. 

And Mr. Murphy was very l i m i t e d . So th a t ' s 

t h a t . I t h i n k you are e n t i t l e d t o ask her why but 

we're not going t o go back through a l i t a n y of A r l o ' s 

statements t o her. We're not going t o go there. 

Later, i f he says d i f f e r e n t t h i n g s , there may be a 

bas i s f o r doing t h a t . 

MR. JACKLEY: I respect the Court's r u l i n g . 
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(Whereupon, the d i s c u s s i o n at the bench was 

then concluded.) 

Q. (BY MR. JACKLEY) Kamook, I want t o be very 

c a r e f u l w i t h these questions. I don't want t o e l i c i t 

from you what A r l o t o l d you, okay, during t h a t 

i n t e r v i e w . Okay? 

A. Okay. 

Q. And I don't want t o e l i c i t what Troy Lynn 

Yellow Wood t o l d you. 

A. Okay. 

Q. Which means my questions are r e a l l y being 

d i r e c t e d at what g e n e r a l l y you were d i s c u s s i n g . Okay 

A. Okay. 

Q. Mr. Murphy had i n q u i r e d about your statement 

regarding the i m p l i c a t i o n of John Graham i n t h i s case 

Do you r e c a l l that? 

A. Yes. 

Q. P r i o r t o t h a t p a r t of the i n t e r v i e w , had you 

discussed s e v e r a l i n d i v i d u a l s ? 

A. Yes. 

Q. Had you discussed t h e i r involvement i n the 

murder of Annie Mae Aquash? 

A. Yes. 

Q. Not asking you what A r l o s a i d , but I want t o 

ask you what h i s r e a c t i o n or emotions were when you 
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were d i s c u s s i n g the murder of Annie Mae Aquash of i n 

December of 2000. 

What were h i s reac t i o n s and emotions at 

times? 

A. A r l o was very emotional when I would ask him 

c e r t a i n questions. There were times where he became 

choked up. Where he couldn't answer. There were a 

few times where h i s eyes got very watery. He looked 

out the window because he couldn't answer. He was 

very emotional. 

Q. Mr. Murphy's reference t o the i m p l i c a t i o n of 

John Graham i s on page 168 a t r a n s c r i p t . 

P r i o r to that d i s c u s s i o n , and the reference 

to the i m p l i c a t i o n of John Graham, had you discussed 

John Graham? 

A. Yes. 

MR. JACKLEY: No f u r t h e r questions, Your 

Honor. 

THE COURT: Thank you. 

Mr. Murphy? 

MR. MURPHY: Thank you. 

RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Ma'am, I saw you during the break t a l k i n g 

w i t h Mr. Jackley. 
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Do you r e c a l l that? 

A. Yes. 

Q. You were a witness on the stand at that 

p o i n t , c o r r e c t ? 

A. Yes. 

Q. But you decided t o have a conversation w i t h 

an attorney during the course of your examination? 

A. Is t h a t not allowed? 

Q. Well, l e t me ask you, I mean, you are now 

married t o the lead i n v e s t i g a t o r , c o r r e c t ? 

A. Right. 

Q. So your i n t e n t and d e s i r e i s t o help the 

prosecution i n t h i s case, i s i t not? 

A. Yes. 

Q. And th a t ' s why at various times when you have 

been asked t o propound upon t h e o r i e s l i k e the 

f i n g e r p r i n t theory and the motor home c a p t i v e theory 

you have been w i l l i n g t o go before j u r i e s and 

speculate as t o what you thin k ? 

A. Well, I have always been asked my opi n i o n and 

that was my opin i o n . 

Q. And you used words l i k e I t h i n k and I guess? 

A. Yes. 

Q. Even though the evidence t h a t you observed 

di d n ' t n e c e s s a r i l y support what you thought or you 
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1 guessed, r i g h t ? 

2 A. I t i s what I thought. 

3 Q. Okay. 

4 Well, now Mr. Jackley asked you about working 

5 f o r the FBI. You s a i d , no, at the time you got 

6 in v o l v e d i n t h i s case, you were working i n the movie 

7 ind u s t r y , c o r r e c t ? 

8 A. That's r i g h t . 

9 Q. 2000 — w e l l , l e t me ask you, you weren't 

10 working f o r the FBI, but they had f i t t e d you f o r a 

11 body wire, r i g h t ? 

12 A. A c t u a l l y , i t was not a body wire. I t was 

13 j u s t a — 

14 Q. Secret recording device? 

15 A. Yes. 

16 Q. And you went out and d i d interviews of people 
17 that they were i n t e r e s t e d i n , c o r r e c t ? 

18 A. No. I t ' s people t h a t I was i n t e r e s t e d i n and 

19 I t o l d them th a t ' s who I would l i k e t o t a l k t o . 

20 Q. Let me ask you, you s a i d you had hadn't even 
21 seen the tapes. We've got 19 tapes of conversations 
22 wi t h Troy Lynn. 

23 They must have been p r e t t y i n t e r e s t e d i n Troy 
24 Lynn i f they are going t o take 19 tapes f u l l of her 

25 t a l k i n g , r i g h t ? 
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A. When I f i r s t v i s i t e d w i t h Troy Lynn, I t o l d 

Jim Graf t h a t I wanted t o v i s i t w i t h Troy Lynn because 

at t h a t p o i n t I had already heard a l o t of things t h a t 

Troy Lynn had been saying. So I s a i d t o him tha t I am 

le a v i n g t h i s area. I am d r i v i n g back t o New Mexico. 

And I want t o stop and v i s i t Troy Lynn. 

Q. And you recorded t h a t conversation? 

A. Yes, but that wasn't the o r i g i n a l — I 

o r i g i n a l l y j u s t wanted t o go v i s i t her. And over 

time, he came t o me and asked me i f I would do t h a t . 

Q. But you don't consider that working f o r the 

FBI? 

A. No. 

Q. Okay. 

Working i n cooperation w i t h the FBI? 

Would you give us tha t much? 

A. Yes. 

Q. A l l r i g h t . 

Well, i f you are not working f o r the FBI, I 

want t o t a l k t o you about the money they gave you. 

In 2003, your income apart from what the FBI 

gave you was about $20,000, c o r r e c t ? 

A. I — i n 2003? 

Q. Yeah. That's what you s a i d under oath — 

A. I d i d . I worked on a movie f o r about e i g h t 
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weeks. 

Q. Okay. 

And you made $20,000? 

A. On th a t movie. 

And I had another job. 

Q. In the f i v e years p r i o r t o th a t , so we're 

going b a s i c a l l y 98 through 2003, the most you ever 

made i n one year was $35,000, c o r r e c t ? 

A. Maybe. 

Q. Well, i n J u l y — i n — excuse me. 

February 3, 2004, you t e s t i f i e d a t A r l o Looking 

Cloud's case? 

A. Yes. 

Q. You were asked the question i n the f i v e years 

p r i o r t o t h a t time, what i s the most you made i n any 

one year? Your answer, maybe 35. 

Do you r e c a l l that? 

A. Yes. 

Q. And then you were asked preceding t o t h a t , 

j u s t the whole year, 2003, a l l the money th a t you 

made? Answer, probably not very much t h i s year. 

Question, w e l l , are we t a l k i n g — can you give us a 

b a l l p a r k on an amount? Answer, okay. We are t a l k i n g 

about l a s t year. 

That would have been 2003, r i g h t ? 
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A. Yes. 
Q. Question, yes. Answer, probably only about 

$20,000. 

Is that what you s a i d under oath a t t h a t 

point? 

A. Yes. That was f o r one movie. 

Q. Okay. 

Well, but the p r i o r f i v e years, the most you 

made i n about a year was about 35,000? 

A. Yes, and a movie takes anywhere from three t o 

four months. 

Q. I am j u s t asking you how much you made 

because Mr. Jackley asked you i f you ever p r o f i t e d 

from your involvement i n that case and you s a i d no. 

2003, taxpayers gave you $17,000 i n one 

check, r i g h t ? 

A. Right. 

Q. That's almost 100 percent more than the 

e n t i r e r e s t of the money you earned doing movies, 

c o r r e c t ? 

A. Okay. 

Q. So you made $17,000 from the taxpayers and 

only $20,000 from working. 

That's a p r o f i t , i s n ' t i t ? 

A. You mean because — 
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Q. Well, i f you are your working career only 

amounted t o 20,000 and the FBI gives you an a d d i t i o n a l 

17,000, you have almost double the amount of money 

coming i n your house that year alone, c o r r e c t ? 

A. $20,000 i s what I made on a movie. I a l s o 

had another job decides that one. 

Q. Well, when you were asked how much you made 

l a s t year, 2003, at that time under oath at l e a s t you 

s a i d you only made 20,000 f o r the whole year? 

A. The conversation, I b e l i e v e , up t o tha t p o i n t 

had been about movies. Nobody asked me about another 

job. 

Q. Question, how much money do you make i n a 

year, ma'am? Answer, i t depends on the movie and the 

budget of the movie. I t d i f f e r s . Well, l e t ' s t a l k 

about the year 2003. How much d i d you make i n 2003? 

A. Right. 

Q. I t was not a question l i m i t e d t o movies. And 

on t h a t — t o t h a t question, you s a i d , 2003, you made 

20 grand? 

A. Yes. 

Q. Now you are saying you made a l i t t l e more 
than that? 

A. I worked f o r Lagoona I n d u s t r i e s a t the time 

and I was a supervisor and we were doing d i g i t a l 
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an a l y z i n g f o r the s t a t e of New Mexico f o r the land 

o f f i c e . 

Q. A l l r i g h t . 

But you are not denying that t h a t $17,000 

check came i n p r e t t y handy, are you? 

A. I t came i n handy when i t was time t o move. 

Q. And the $25,000 check you got almost a year 

e x a c t l y afterwards, t h a t was — that came i n handy, 

too, d i d n ' t i t ? 

A. In moving i t d i d . 

Q. Okay. 

Well, we're going to t a l k about the moving. 

I j u s t want t o compare i t t o your income. 

Since you s a i d you averaged about $35,000 a 

year; a $25,000 check b a s i c a l l y doubles your income 

f o r t h a t year, too, doesn't i t ? 

A. Yes. 

Q. A l l r i g h t . 

Now, you — you referenced repeatedly that 

these checks were f o r moving. I am showing you the 

sheet — the voucher f o r your $17,000 check. I t says, 

does i t not, t h a t i t ' s $17,000 f o r expenses f o r a 

p e r i o d of February 1, 2003, t o February 1, 2004? 

That's what i t says? 

A. Yes. 
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1 Q. So they gave you a $17,000 check f o r expenses 

2 covering a one-year period? 

3 A. Right. 

4 Q. The next check, $25,000. I t ' s f o r $25,000 

5 fo r expenses f o r the p e r i o d from February 1, 2004, to 

6 February 1, 2005, co r r e c t ? 

7 A. Yes. 

8 Q. So there i s nothing on any of these vouchers 

9 about i t being moving expenses. They are b a s i c a l l y 

10 paying a year's s a l a r y i n advance at a time? 

11 A. That a l s o — not only was i t t o cover moving 

12 expenses, t h a t a l s o was t o cover of the expense of the 

13 rent, which i s where — to pay f o r the place where I 

14 was e v e n t u a l l y located. 

15 Q. Ma'am, you didn't do any int e r v i e w s i n 2004, 

16 2005? 

17 A. No, I d i d not. 

18 Q. They p a i d you — 

19 A. That was a f t e r A r l o ' s t r i a l happened i n 2004 

20 and I b e l i e v e I t e s t i f i e d a t tha t t r i a l t h a t I was not 

21 able at tha t p o i n t because I — because of t e s t i f y i n g , 

22 I d i d not f e e l safe t o go back i n t o the movie i n d u s t r y 

23 and begin working i n p u b l i c and being around a l o t of 

24 people. 

25 Q. Ma'am, you got that $17,000 check one month 
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before you t e s t i f i e d i n A r l o ' s t r i a l ? 

A. Right. 

Q. And you j u s t s a i d a f t e r A r l o ' s t r i a l you 

didn't f e e l safe going back i n t o the movies. 

J u l y 27, 2003, one month before you t e s t i f i e d 

i n A r l o ' s t r i a l , they p a i d you one year i n advance 

expenses. February 1, 03, t o February 1, 04, they 

p a i d you tha t i n January. 

I t was before you could have known anything 

about the outcome of A r l o ' s t r i a l ; i s n ' t t h a t true? 

A. No. At tha t p o i n t I had already v i s i t e d 

s e v e r a l people. 

Q. You had been v i s i t i n g people f o r three years? 

A. Right, but during that time — by the f i r s t 

check, I had already spent a l o t of time t a l k i n g t o 

people. 

Q. Ma'am, i t ' s undeniable what the document 

says? 

A. Right. 

Q. And that i s that one month before A r l o 

Looking Cloud's t r i a l , they p a i d you a check t h a t 

almost equaled your annual income f o r advanced 

expenses f o r the upcoming year. 

That's what i t says? 

A. Okay. 
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1 Q. And then one year almost e x a c t l y l a t e r , they 

2 give you another check, $25,000, f o r expenses t o be 

3 p a i d i n advance, c o r r e c t ? 

4 A. Right. 

5 You didn't provide a s i n g l e r e c e i p t f o r 

6 e i t h e r of those checks? 

7 A. No, I d i d not. 

8 Q. $50,000 tax fre e — what's th a t equal, about 

9 $65,000 i n r e a l money? 70,000? 

10 A. I don't know what you mean by r e a l money. 

11 Q. Okay. 

12 And you i n d i c a t e d that the AIM leaders were 

13 paying more a t t e n t i o n t o Annie Mae a f t e r Farmington? 

14 That was your testimony j u s t now? 

15 A. Yes. 

16 Q. L i k e paying more a t t e n t i o n by i n v i t i n g her t o 

17 p a r t i c i p a t e at A l Runnings' house, c o r r e c t , t o be 

18 there? 

19 A. She was there. I don't know i f she had been 

20 i n v i t e d . 

21 Q. She was there i n a ten t f u l l of explo s i v e s by 
22 h e r s e l f , c o r r e c t ? 
23 A. That's what I heard. 
24 Q. Okay. 

25 And they i n v i t e d her — by paying more 
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a t t e n t i o n t o her they i n v i t e d her t o come to Loud 

Hawk's house and help make bombs wit h them? 

A. She was there when I got there. 

Q. And you saw her making bombs? 

A. Yes. 

Q. And they i n v i t e d her along on the motor home 

t r i p ? 

A. Yes he. 

Q. So by paying more a t t e n t i o n to her, they 

allowed her t o p a r t i c i p a t e w i t h them i n more c r i m i n a l 

a c t i v i t y , c o r r e c t ? 

A. Yes. 

Q. More c r i m i n a l a c t i v i t y t h a t she c o u l d have 

been a witness t o i f she r e a l l y was an informant, 

r i g h t ? 

A. Yes. 

Q. Mr. Ja c k l e y asked you about Ms. Aquash going 

i n t o s t o r e s t o buy women's c l o t h i n g w i t h Mr. P e l t i e r . 

They went t o a Good W i l l s t o r e , d i d they not? 

A. Yes. 

Q. Good W i l l stores s e l l everything from men's 

c l o t h i n g , women's c l o t h i n g , k i t c h e n s t u f f , everything 

you can imagine p r e t t y much, r i g h t ? 

A. My s i s t e r t o l d me they when to get c l o t h e s . 

Q. They got c l o t h e s . A l l r i g h t . 
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And you didn't hear her say Leonard P e l t i e r 

was guarding Anna Mae Aquash at that time? 

A. No. 

Q. In f a c t , you never saw Leonard P e l t i e r 

guarding Annie Mae, d i d you? 

A. No. 

Q. Same t h i n g at Loud Hawk's house, the bomb 

making you were asked about, never saw them guarding? 

A. No. 

Q. Never were t o l d keep an eye on her? 

A. No. 

Q. Mr. Jac k l e y asked you about the time being at 

Loud Hawk's house. That was before she was released 

from f e d e r a l custody i n November, r i g h t ? 

A. Yes, because that was i n October. 

Q. Okay. 

But — 

A. We were at Loud Hawk's i n October. 

Cj. But tha t was a f t e r she had already flown the 

coupe regarding the A l Runnings' charges, c o r r e c t ? 

A. I know they had been a r r e s t e d i n September 

and he were a t Loud Hawk's i n October. And then i n 

November when I was taken back t o Kansas a f t e r we were 

arr e s t e d , and Annie Mae was taken t o South Dakota. 

Q. You s a i d today you are not informant A or B? 
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A. No, I am not. 

Q. The iss u e i s , at the time, you were one of 

the only — you and Bernie were the only people that 

l e f t the motor home and flew back t o Kansas during the 

time of the t r i p , c o r r e c t ? 

A. Yes. 

Q. And you knew that t h a t was something t h a t 

might cause people t o be suspicious once they saw 

those A and B informant a f f i d a v i t s , c o r r e c t ? 

That they might suspect you and Bernie? 

A. I never thought t h a t . 

Q. Even though you had outstanding charges and 

you had l e f t f o r a couple days? 

A. I never thought t h a t . I was not the 

informant. I would have been informing on myself. 

MR. MURPHY: Okay. 

Nothing f u r t h e r . 

CONTINUED REDIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Kamook, are you i n v o l v e d i n t h i s case so you 

could be req u i r e d t o move twice? 

A. Pardon me? 

Q. Are you inv o l v e d i n t h i s case so t h a t you 

could be able t o move twice? 

A. You mean back then? 
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1 Q. Let me ask t h i s . 

2 Why are you inv o l v e d i n t h i s case? 

3 What i s your motive i n t h i s case? 

4 MR. MURPHY: Objection. S e l f - s e r v i c i n g . 

5 THE COURT: Sustained. 

6 Q. (BY MR. JACKLEY) Let me ask t h i s . 

7 Did you ask the FBI t o move on e i t h e r of your 

8 two moves? 

9 A. No. 

10 Q. Did the FBI req u i r e you t o move? 

11 A. Yes, they t o l d me that I should move. 

12 Q. Was the FBI appeared t o be concerned about 

13 something? 

14 A. My saf e t y . 

15 Q. Did you make any money based upon your 

16 involvement i n t h i s case? 

17 A. No, I d i d not. 

18 MR. JACKLEY: No f u r t h e r questions, Your 

19 Honor. 

20 MR. MURPHY: Just a moment, Your Honor. 

21 Thank you. Nothing f u r t h e r . 

22 THE COURT: Thank you, ma'am. 

23 You may be excused. 

24 (Witness excused.) 

25 MR. JACKLEY: The st a t e would c a l l Dick 
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1 Marshall , Your Honor. 

2 THE COURT: Please come forward, s i r . 

3 RICHARD MARSHALL, 

4 c a l l e d as a witness herein, having been duly sworn, 

5 under oath t e s t i f i e d as f o l l o w s : 

6 THE COURT: Please take a seat. 

7 DIRECT EXAMINATION 

8 BY MR. JACKLEY: 

9 Q. Good morning, Mr. Ma r s h a l l . 

10 A. Good morning. 

11 Q. Do you please s t a t e your name. 

12 A. Richard M a r s h a l l . 

13 Q. Mr. M a r s h a l l , where do you l i v e ? 

14 A. I p r e s e n t l y l i v e i n Porcupine, South Dakota. 

15 Q. Mr. M a r s h a l l , I want to take you back t o 

16 December of 1975. 

17 Where d i d you l i v e then? 

18 A. I l i v e d i n A l l e n , South Dakota. 

19 Q. Mr. M a r s h a l l , I am handing you what has 

20 p r e v i o u s l y been marked State's E x h i b i t 30. 

21 Do you recognize that house? 
22 A. Yes, I do. 

23 Q. Is t h a t the house th a t you l i v e d i n i n 1975? 
24 A. Correct. 

25 MR. JACKLEY: May I show the j u r y on the 
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screen, Your Honor? 

THE COURT: You may. 

Q. (BY MR. JACKLEY) Mr. M a r s h a l l , i n December of 

1975, were you married? 

A. Yes, I was. 

Q. Who were you married to? 

A. I was married t o Cleo C l i f f o r d . 

Q. Were you a supporter of the American Indian 

Movement? 

A. Yes, I was. 

Q. One evening i n December of 1975 were you 

v i s i t e d by a group t h a t included Annie Mae Aquash? 

A. That I can't remember c l e a r r i g h t away. That 

was over 30 some years ago. 

Q. Let me ask you t h i s , Mr. M a r s h a l l . 

Do you r e c a l l a time when you had a group of 

people come v i s i t you l a t e one evening i n December of 

1975? 

A. We always had company a l l the time and I 

can't say how many people showed up when but we always 

had company a l l the time. 

Q. Do you know Theda Clarke? Sometimes goes by 

Theda Nelson. 

A. Well, I have heard of her name r e c e n t l y 

when — the f i r s t time t h a t I was handed a subpoena 
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1 saying I was going to be subpoenaed t o Grand Jury 

2 from — I t h i n k he was a U.S. Marshal then by the name 

3 of Robert Ecoffey. 

4 Q. Mr. M a r s h a l l , do you r e c a l l ever meeting w i t h 

5 an i n d i v i d u a l by the name of Serle Chapman? 

6 A. S e r l e Chapman, yes, I r e c a l l t h a t . 

7 Q. Do you r e c a l l meeting w i t h him on J u l y 27, 

8 2001? 

9 Do you r e c a l l t h a t, generally? 

10 A. Vaguely, I remember, yeah. 

11 Q. And do you r e c a l l i t was being taped? 

12 A. I t h i n k i t was, yeah. Yeah, I t h i n k i t was 

13 taped yeah. 

14 Q. In f a c t , at one poi n t you asked him f o r a 

15 opportunity t o proofread the t r a n s c r i p t , d i d n ' t you? 

16 A. I can't r e c a l l that. 

17 Q. Mr. M a r s h a l l , are you here v o l u n t a r i l y today? 

18 A. I was subpoenaed. 
19 Q. You don't want to be here today, do you? 
20 A. I was subpoenaed so I am here. 
21 Q. Are you concerned that your testimony t h a t 
22 you give today could be used against you i n some form 
23 or manner? 

24 A. Oh, yeah. I always have that concern. 

25 Q- Mr. M a r s h a l l , do you r e c a l l t e l l i n g S e r l e 
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Chapman i n the taped i n t e r v i e w that you remember being 

v i s i t e d and that Annie Mae was with them? 

MR. MURPHY: Objection. Leading. 

A. I — 

THE COURT: Hold on. 

A. I can't r e c a l l saying t h a t . 

THE COURT: Overruled. 

Go ahead, Mr. Ma r s h a l l . 

A. I can't r e c a l l saying t h a t . 

Q. (BY MR. JACKLEY) Do you r e c a l l t e l l i n g S e r l e 

Chapman tha t t h a t night Cleo M a r s h a l l gave Anna Mae 

Aquash c l o t h i n g ? 

A. No, I don't remember saying t h a t . 

Q. Do you deny saying i t or you j u s t can't 

remember? 

A. I can't remember. 

Q. I f I showed i t t o you, would t h a t help you 

any? 

A. I t may. 

MR. JACKLEY: May I approach, Your Honor? 

THE COURT: You may. 

Q. (BY MR. JACKLEY) Do you r e c a l l s t a t i n g , 

Mr. M a r s h a l l — 

MR. MURPHY: Your Honor, I am going t o 

object. This i s an proper way t o r e f r e s h 
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1 r e c o l l e c t i o n . 

2 THE COURT: Ask him t o read i t f i r s t . 

3 Q. (BY MR. JACKLEY) Mr. Ma r s h a l l , can you please 

4 read the paragraph that I am i n d i c a t i n g t o you on page 

5 ten of the t r a n s c r i p t . 

6 A. We were married and we — 

7 Q. Not out loud, s i r . 

8 A. Okay. 

9 Q. Mr. Ma r s h a l l , does th a t r e f r e s h your 

10 r e c o l l e c t i o n of when Anna Mae was brought t o your 

11 house i n December of 1975? 

12 A. Not r e a l l y , but you know, i t ' s been so long 

13 ago. 

14 Q. Mr. M a r s h a l l , do you r e c a l l t a l k i n g t o 

15 Marshal Bob Ecoffey on December 26, 2003? 

16. Do you r e c a l l meeting w i t h Mr. Ecoffey about 

17 tha t time frame? 

18 A. I remember he s a i d I was going t o be 

19 subpoenaed. 

20 Q. Do you remember t a l k i n g t o him about when 

21 Theda, A r l o — excuse me. Theda, Anna Mae, and two 

22 young guys appeared at your house one December evening 

23 i n 75? 

24 A. Yeah, he mentioned t h a t , yeah. 

25 Q. Well, what d i d you mention? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. What d i d I mention? I t o l d him I couldn't 

c l e a r l y remember that date and time and I asked him t o 

t a l k t o my wife Cleo because we had a l o t of people 

coming over a l l the time. 

Q. And Cleo would be a b e t t e r person t o maybe 

answer some of those questions? 

A. Yes. That's what I t o l d him, yeah. 

Q. Mr. M a r s h a l l , i s i t — would i t be f a i r t o 

s t a t e t h a t you remember nothing about Annie Mae Aquash 

coming t o your house i n December of 1975? 

A. Well, i t happened so long ago and s i n c e that 

time w i t h a l l the news and I have been i n j a i l f o r 

almost two years and reading discovery, I s t a r t t o 

remember c e r t a i n p a rts of way back then. That 

happened a long time ago. 

Q. Mr. M a r s h a l l , what pa r t s do you remember, 

then? 

A. Well, Mr. Bob Ecoffey mentioned when he t o l d 

me t h a t these people came t o my house. And l i k e I -

mentioned, we always had a l o t of company coming over. 

And t h a t — t h a t I remember one time t h i s l a d y came — 

her name was Theda. And she knew my w i f e . And my 

wife knew her. And I didn't know her. 

Q. That night or that time t h a t Theda came, i s 

there something she wanted? 
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A. She asked us t o keep a woman there. 

Q. Okay. 

Did she have any w r i t t e n documentation w i t h 

her when she asked you to keep a woman there? 

A. I d i d not see any w r i t t e n document — 

anything w r i t t e n . 

Q. Were you aware of a w r i t t e n document? 

A. No, I'm not. 

Q. When she asked you t o keep t h i s woman there, 

d i d i t appear t h a t t h i s woman was fre e t o leave? 

A. Well, there was others there and they were 

a l l i n the l i v i n g room. And we was a l l standing 

around. 

Q. What do you remember about t h i s woman t h a t 

appeared at your house that Ms. Clarke wanted t o keep 

there? 

What do you r e c a l l about her? 

A. To me she was j u s t a d i f f e r e n t person. 

That's the f i r s t time I ever l a i d eyes on them people. 

Q. F i r s t time you had ever met t h i s young woman? 

A. F i r s t time I met these people t h a t came t o my 

house. 

Q. Was the lady that — that you were going t o 

keep there, was she a young woman? 

A. I don't know. 
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Q. Did — do you r e c a l l her saying anything to 

you or was she quiet? 

A. She didn't say nothing. 

Q. What was she wearing? 

A. I can't remember. 

Q. Mr. M a r s h a l l , i n your house, do you have a 

bedroom? 

A. Oh, yeah. I t ' s a four-bedroom house. 

Q. And i n your bedroom, d i d you have a dresser 

t h a t you r e c a l l ? 

A. A dresser? 

Q. Yes. 

A. Yeah, each bedroom had a dresser i n i t . 

Q. Do you remember how many drawers t h a t dresser 

had? 

A. Not r i g h t o f f hand. 

Q. Mr. M a r s h a l l , back t o the i n t e r v i e w t h a t you 

had w i t h Bob Ecoffey of December 26, 2003, I'd l i k e 

you t o read the l a s t two paragraphs — 

MR. MURPHY: Objection. This i s improper. 

THE COURT: Overruled. 

Q. (BY MR. JACKLEY) And read i t t o y o u r s e l f , 

please. 

Mr. M a r s h a l l , does that i n any way help 

r e f r e s h your r e c o l l e c t i o n as t o what occurred at your 
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house or what may have occurred at your house i n 

December of 1975? 

A. Not r e a l l y . 

Q. Did you u l t i m a t e l y keep t h i s young lady at 

your house t h a t evening? 

A. Nope. 

Q. What do you remember about that? 

A. That e l d e r l y lady asked i f we could keep th a t 

lady there. I s a i d no. And I immediately went and 

t o l d Cleo what she had asked. 

Q. But I thought Cleo was standing there? 

A. Yeah. She was standing r i g h t there. 

Q. Why would you need to go ask Cleo something? 

A. Because i n the Lakota t r a d i t i o n , the lady 

runs the house. So I asked her and Cleo s a i d nope. 

And we had c h i l d r e n a l s o . Young c h i l d r e n there. And 

i t was l a t e . 

Q. Do you know why Cleo s a i d no? 

MR. MURPHY: Objection. C a l l s f o r 

s p e c u l a t i o n . 

THE COURT: Sustained. 

Q. (BY MR. JACKLEY) Were these d i s c u s s i o n s about 

keeping t h i s young lady there, were they had i n f r o n t 

of the young lady? 

A. I b e l i e v e they were. 
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1 Q. Did she say anything during those 

2 conversations ? 

3 A. Nope. 

4 Q. Did you — were you the one t h a t informed 

5 Theda Clarke that the young lady wasn't going t o stay 

6 at your house? 

7 A. I t o l d them that nobody was going t o stay 

8 there. 

9 Q. How d i d Theda Clarke take that? 

10 A. She acted mad. 

11 Q. Wasn't happy, was she? 

12 A. She wasn't happy. Looked upset. 

13 Q- Do you remember what type of c l o t h i n g Cleo 

14 gave t h i s young lady that evening? 

15 A. No, I can't remember t h a t . 

16 Q. Do you remember when they came to your house 

17 were you woke up or — were you sleeping? 

18 A. We were slee p i n g , c o r r e c t . 

19 Q. Okay. 

20 Did both you and Cleo get up when they came? 

21 A. We both got up. 

22 Q. The bedroom that we t a l k e d about w i t h the 

23 dresser i n i t , the room th a t you s l e p t i n , d i d i t have 

24 a door? 

25 A. Oh, yeah. A l l four doors — a l l bedrooms had 
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doors on them. 

Q. Mr. M a r s h a l l , i s your house considered an AIM 

safe house? 

A. No. 

Q. Did t h i s young lady that evening i n December 

of 1975 leave your house a l i v e ? 

A. They a l l l e f t . 

Q. Everybody that came there t h a t evening w i t h 

t h i s young lady i n c l u d i n g Theda Clarke, l e f t , i s t h a t 

what you are saying? 

A. They a l l l e f t . 

Q. They didn't stay at your house? 

A. Nope. We locked the doors when they l e f t . 

Q. Why d i d you l o c k the doors as soon as they 

l e f t ? 

A. Because we had c h i l d r e n there and we always 

lo c k our door every ni g h t . 

Q. Did you ever see t h i s young lady again a f t e r 

she l e f t your house that night? 

A. I d i d n ' t see any of them. 

Q. And t h i s would have been the f i r s t time t h a t 

you had ever met t h i s young lady? 

A. F i r s t time I ever l a i d eyes on a l l of them. 

Q. Did you attend the wake of Annie Mae Aquash? 

A. I b e l i e v e we d i d . 
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Q. Can you — Mr. M a r s h a l l , can you e x p l a i n t o 

me why when you never knew Annie Mae Aquash, t h i s was 

the f i r s t n i g h t the young lady had come t o your house, 

why you would then attend her wake of somebody th a t 

you d i d n ' t know? 

A. Well, i n Lakota t r a d i t i o n , the lady of the 

house always cooks a l l the time. And Cleo wanted to 

take some food over there. That's what we d i d . We 

took some food over there. 

Q. As you s i t here today, Mr. M a r s h a l l , are you 

sure t h a t Cleo M a r s h a l l went to Anna Mae's wake? 

A. We stopped there. 

Q. You stopped there? 

A. Both of us. We dropped the food o f f and we 

l e f t . 

Q. Mr. M a r s h a l l , as you s i t here i n court today, 

do you see the gentleman i n the blue s h i r t seated at 

counsel's t a b l e ? 

A. I see him. 

Q. Have you ever seen him before? 

A. Nope. 

Q. Who was i t , then, t h a t showed up at your 

house t h a t n i g h t w i t h Theda Clarke and t h i s young 

lady, i f you know? 

A. They were young boys. 
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Cj. There was two of them, weren't there? 

A. They were young boys. 

Q. There was two of them, weren't there? 

A. Yeah. 

Q. And they both l e f t t hat evening, d i d n ' t they? 

A. They a l l l e f t . 

MR. JACKLEY: No fu r t h e r questions, Your 

Honor. 

THE COURT: Mr. Murphy? 

MR. MURPHY: Thank you. 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Now, Mr. Jackley has t o l d you tha t t h i s event 

happened i n December of 1975. 

You don't r e c a l l e x a c t l y when t h i s event 

happened, do you? 

A. No, I can't r e c a l l e x a c t l y the date. 

Q. F a l l or winter of 1975? 

Some time i n the f a l l or winter? 

A. Some time there, yeah. 

Q. And as t o what time of night they came t o 

your house, you don't r e c a l l ? 

A. I don't r e c a l l that e i t h e r , s i r . 

Q. You t h i n k Cleo might have a b e t t e r 

r e c o l l e c t i o n ? 
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1 A. She might have, yes. 

2 Q. I f she t e s t i f i e d some time between 10:30 and 

3 midnight would th a t sound about r i g h t t o you? 

4 A. I couldn't say because I didn't see the 

5 clo c k . 

6 Q. Sure. Okay. 

7 Wel l , l e t ' s t a l k about November, December, 

8 1975. 

9 At t h a t time you were working, r i g h t ? 

10 A. C o r r e c t . We were both employed. 

11 Q. Yeah. 

12 Where were you working? 

13 A. I was a co n s t r u c t i o n worker f o r the Oglala 

14 Sioux Housing. 

15 Q. Okay. 

16 Where was Cleo working? 

17 A. And she was — she was a t e c h n i c i a n w i t h one 

18 of the programs at the h o s p i t a l . 

19 Q. Okay. 

20 A. Mental h e a l t h . She had a mental h e a l t h tag. 

21 Q. How many kids d i d you have? 
22 A. We had two. 
23 Q. How old? 

24 A. Them l i t t l e guys were probably about three. 

25 Q. Okay. 
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A. Both about the same age. 

Q. A l l r i g h t . 

And at t h i s p o i n t we're not going t o — 

MR. MURPHY: Your Honor, may we approach on 

one issue? 

I t w i l l be b r i e f . 

(Whereupon, a bench conference was then 

held.) 

MR. MURPHY: I'm going t o ask him i f he was 

on bond. I am not going t o ask him anything about the 

Montileaux i n c i d e n t or the crime he - committed. I want 

t o make sure that's understood that's the only scope 

and t h a t t h i s d i d n ' t get a r e l i t i g a t i o n of the motion 

i n l i m i n e about the c r i m i n a l h i s t o r y of Mr. M a r s h a l l . 

MR. JACKLEY: Well, i t ' s the s t a t e ' s 

p o s i t i o n , Your Honor, i f he rs going t o ask about bond, 

the s t a t e should be e n t i t l e d t o ask him more about 

tha t s i t u a t i o n . 

MR. MURPHY: My p o s i t i o n i s t h a t one of h i s 

c o n d i t i o n s of bond was that he d i d not have a weapon 

i n the house. That's the only r e l e v a n t — whether we 

get i n t o the whole issue of him being i n v o l v e d i n a 

shooting a t a bar i n scenic i s completely i r r e l e v a n t 

t o h i s bond c o n d i t i o n s . 

THE COURT: Can we not duck the whole i s s u e 
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by asking him i f he was allowed t o have guns i n the 

house? 

MR. MURPHY: Well — 

THE COURT: Then we kin d of avoid the whole 

is s u e . 
MR. MURPHY: Yes, I can ask t h a t . 

The question i s , why i s n ' t he allowed t o have 

guns, w e l l , because he's on bond. I mean, tha t would 

be f i n e f o r them t o r e d i r e c t , but not t o get i n t o the 

whole Monteleaux shooting. 

THE COURT: Yeah. I don't t h i n k we're going 

to go i n t o the shooting. That i s i r r e l e v a n t , but he 

can ask about bond. 

MR. MURPHY: Yeah, t h a t ' s a l l I want t o get 

i n t o . 

THE COURT: That he's on bond from a court 

proceeding. I t h i n k we can go there. That's p r i o r t o 

anything on t h i s . Okay. We can go th a t f a r . I t ' s a 

bond on a court proceeding. A c r i m i n a l proceeding 

even, but what i t ' s f o r i s i r r e l e v a n t . 

MR. MURPHY: Thank you. 

(Whereupon, the bench conference was then 

concluded.) 

Q. (BY MR. MURPHY) Sorry f o r the i n t e r r u p t i o n , 

Mr. M a r s h a l l . 
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So you and Cleo — i t ' s a t nig h t , you both 

have to work the next day, i s th a t your r e c o l l e c t i o n ? 

A. Yes, s i r . 

Q. You got two young k i d s . And I'm not going to 

ask you — and I want t o make sure you understand — 

anything about any p a r t i c u l a r crime. 

But at t h i s time, when these f o l k s came to 

your house, you were on bond, c o r r e c t ? 

A. Yes, I was. 

Q. And a c o n d i t i o n of your bond was t h a t you 

were not allowed to have any weapons i n your house, 

co r r e c t ? 

A. Correct. 

Q. And when you were put on bond, what d i d you 

do w i t h the weapons you had? 

A. My parents came over and my s t e p f a t h e r took 

them w i t h him. 

Q. Okay. 

And a t t h i s time p e r i o d , November or 

December, 1975, on Pine Ridge, there was a strong law 

enforcement presence, c o r r e c t ? 

A. Uh-huh. Right. 

Q. And at any time the a u t h o r i t i e s c o uld come 

i n t o your house and check t o make sure you were 

complying about your bond co n d i t i o n s ? 
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A. Oh, yeah, they could do t h a t . 

Q. And during the course of time you were on 

bond, d i d you ever v i o l a t e your bond? 

A. Nope. 

Q. When these f o l k s came to your house, d i d you 

have any guns or b u l l e t s i n your house? 

A. Nope. 

Q. Let's t a l k about your house. You were asked 

some questions by Mr. Jackley about being a safe house 

and whatnot. 

Your house was w e l l known as an AIM house, 

c o r r e c t ? 

A. Well, I don't t h i n k so. Just had a l o t of 

f r i e n d s . 

Q. Well — 

A. And my wife and I, we always t r y t o help 

people out. 

Q. Do you r e c a l l p r e v i o u s l y s t a t i n g , and we were 

about, l i k e , a, one of the strongest AIM f a m i l i e s 

there i n A l l e n at the time. 

A. I would say there was a l o t of AIM f a m i l i e s 

i n t h a t community then. 

Q. But do you r e c a l l t e l l i n g Mr. Chapman you 

were one of the strongest? 

A. No, I can't r e c a l l saying t h a t . 
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1 Q. Okay. 

2 Do you r e c a l l t e l l i n g him t h a t people came to 

3 your house r e g u l a r l y f o r help? 

4 A. Yeah — not r e g u l a r l y , but whenever somebody 

5 needed help. Whether i t was — I had a pickup then so 

6 i f an e l d e r l y couple wanted wood hauled, I would go 

7 help haul wood. And then i f we had e x t r a g r o c e r i e s we 

8 would help somebody out, p a r t i c u l a r l y the e l d e r l y and 

9 the grandmothers that were t a k i n g care of a l o t of 

10 grandchildren. 

11 Q. And i f people came to your house, and you 

12 knew them, you would l e t them spend the n i g h t a t your 

13 house from time t o time? 

14 A. Yeah, i f they were r e l a t i v e s and we knew 

15 them. 

16 Q. R e l a t i v e s or people you knew? 

17 A. Uh-huh. 

18 Q. Now, your wife, Cleo, i s r e l a t e d t o Joe 

19 Morgan, c o r r e c t ? 

20 A. That's her stepbrother. 
21 Q. Stepbrother. 

22 And so that's — i f A r l o Looking Cloud — o r 

23 there has been testimony about A r l o Looking Cloud 

24 being a f r i e n d of Joe Morgan, that would be the Joe 

25 Morgan t h a t i s Cleo's stepbrother? 
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A. Yeah. That's the only Joe Morgan t h a t I know 

of. 

Q. So what you know about the n i g h t i n question, 

whatever date t h i s was, was that you t h i n k about four 

people showed up at your house? 

A. About.that, yeah. 

Q. And you hadn't seen any of them before? 

A. Nope. 

Q. Two of them were youngsters and two of them 

were women, c o r r e c t ? 

A. Correct. 

Q. A l l r i g h t . 

They asked you — or Theda asked you or the 

woman you b e l i e v e might have been Theda — 

A. The e l d e r l y one, yeah. 

Q. The e l d e r l y one asked you i f . they could leave 

the other lady there, c o r r e c t ? 

A. That's what she asked. 

Q. She asked i f they could leave her. 

She d i d not ask you i f you would help harm 

t h i s woman, c o r r e c t ? 

A. Nope. 

Q. She d i d not ask you t o t i e t h i s woman up? 

A. Nope. 

Q. In f a c t , had somebody asked you t o t i e the 
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1 woman up, you wouldn't have had t o con s u l t w i t h Cleo 

2 about the issue? 

3 A. I would have t o l d them t o get the h e l l out. 

4 Q. Yeah. That would have been your reaction? 

5 A. Yeah. 

6 Q. There would have been no reason t o go over 

7 and kind of respect the t r a d i t i o n a l way of a d v i s i n g 

8 the woman of the house? 

9 A. Right. 

10 Q. That's c l e a r i n your head? 

11 A. Right. 

12 Q. There was no d i s c u s s i o n whatsoever w i t h any 

13 of these people about any i n t e n t t o harm the other 

14 lady? 

15 A. No d i s c u s s i o n . 

16 Q. And you are c l e a r no guns, no b u l l e t s , i n the 

17 house? 

18 A. Nope. 

19 Q. You had a night stand i n your bedroom? 

20 A. We had a l i t t l e small t a b l e by the bed. I t 
21 was not a nigh t stand. 
22 Q. Did i t have any drawers i n i t ? 
23 A. No drawers. I t was j u s t a l i t t l e stand t o 
24 hold up the lamp. 

25 Q. You s a i d t h a t when they l e f t , the o l d e r lady 
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seemed a l i t b i t upset, c o r r e c t ? 

A. Yeah, she seemed upset. 

Q. Because she wasn't able to leave the other 

lady w i t h you? 

A. I b e l i e v e that's why she was upset. 

MR. MURPHY: Nothing f u r t h e r . 

Thank you. 

MR. JACKLEY: May I have a j u s t a moment, 

Your Honor? 

THE COURT: Yes. 

MR. JACKLEY: Your Honor, wi t h respect t o 

Mr. Murphy's i n q u i r y regarding the gun, I am going t o 

make a motion to declare t h i s witness adverse and to 

proceed. 

THE COURT: I am kind of t r e a t i n g i t th a t way 

to begin w i t h . 

Go ahead. 

REDIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Mr. Ma r s h a l l , one evening i n December of 

1975, you gave the people t h a t showed up a t your house 

a gun, d i d n ' t you? 

A. No, I d i d not. 

Q. E x p l a i n t o me why i n August of 2001 — 

MR. MURPHY: Objection, Your Honor. Move to 
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approach. 

THE COURT: I'm not sure what i t i s , but 

somebody b e t t e r come up and t a l k t o me. 

(Whereupon, a d i s c u s s i o n was h e l d a t the 

bench.) 

MR. MURPHY: What they are t r y i n g t o do i s t o 

get i n t o t h i s conversation where Mr. M a r s h a l l 

a l l e g e d l y s a i d something to the e f f e c t of, back i n the 

day when you were asked to do something you d i d i t , or 

some v a r i a t i o n of th a t . 

That causes a l l s o r t s of issues f o r 

Mr. Graham because i t i s a statement he made of a 

general i n c u l p a t o r y nature t h a t i s going t o be 

a t t r i b u t e d t o my c l i e n t . I t was an unrecorded 

statement. He has p r e v i o u s l y denied making th a t 

statement. And therefore, i t should not be allowed t o 

be admitted. 

Nothing we s a i d opened th a t door because 

when — t h i s bears out at the Dick M a r s h a l l 

t r a n s c r i p t s i n the p r i o r l i t i g a t i o n what was asked of 

him back i n t h i s i n t e r v i e w was something t o the 

e f f e c t , there has been rumors about you g i v i n g a gun 

and there has been rumors about i t being a 32. And 

some time during t h a t conversation Mr. M a r s h a l l 

a l l e g e d l y something t o the e f f e c t , w e l l , back i n the 
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day, you d i d n ' t ask too many questions. 

That has no bearing here and should not be 

used to — t h i s i s about John Graham. I t ' s not about 

Dick M a r s h a l l . And Dick Marshall's statements should 

not be used to i n c u l p a t e John Graham when Mr. Graham 

was not present during that conversation i n 2001 or 

whenever i t was. He d i d not adopt t h a t admission or 

otherwise endorse i t i n any way. 

MR. JACKLEY: Your Honor, i t ' s the s t a t e ' s 

p o s i t i o n t h a t we should be e n t i t l e d t o ask 

Mr. M a r s h a l l whether or not he s a i d i t . And i f he 

s a i d i t , i n what context he s a i d i t i n . 

MR. MURPHY: They know he's going to deny 

making the statement. 

THE COURT: What do you have t o show me he 

a c t u a l l y made i t ? 

MR. JACKLEY: Nothing. 

MR. MURPHY: Nothing. I t was not recorded. 

MR. JACKLEY: I have the notes — I have the 

notes from an in t e r v i e w . I have h i g h l i g h t e d the 

reference. 

THE COURT: Whose interview? 

MR. JACKLEY: S e r l e Chapman. 

MR. MURPHY: Those notes were not 

contemporaneous. They were made a f t e r the i n t e r v i e w 
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a l l e g e d l y . 

THE COURT: I t simply i s not responsive to 

the question asked by Mr. Jackley. I mean, i t ' s a 

completely nonresponsive answer. Doesn't add anything 

so i t ' s out. 

(Whereupon, the di s c u s s i o n at the bench was 

then concluded.) 

Q. (BY MR. JACKLEY) Mr. Mar s h a l l , i s i t a f a i r 

observation that you are having t r o u b l e remembering at 

times c e r t a i n things that happened at your house i n 

December of 1975? 

A. Yeah. That's because — i t ' s been so long 

ago and I have had a couple head i n j u r i e s s i n c e then 

so my memory i s n ' t t h a t c l e a r — tha t good. 

Q. Is pa r t of i t , too, that you j u s t simply put 

some of these things behind you that happened back i n 

1975? 

Is that f a i r ? 

A. Well, there i s a l o t of things t h a t I put 

behind me and moved on wit h my l i f e . 

Q. In f a c t , do you r e c a l l t e l l i n g Marshal 

Ecoffey when he gave you a subpoena, th a t quote, i t 

happened a long while ago. Those things I put behind 

me and moved on, end quote. 

Do you r e c a l l that? 
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A. I can't r e c a l l saying t h a t . . 

Q. Mr. M a r s h a l l , do you r e c a l l t e s t i f y i n g before 

a Federal Grand Jury on February 15, 2003? 

A. That I remember, yeah. 

Q. Do you r e c a l l a d v i s i n g the Federal Grand 

Jury, quote, so I t e l l Mr. Ecoffey i t happened a long 

while ago. I t ' s hard f o r me t o r e c o l l e c t . I can't 

r e c a l l a l o t of events, dates, or times. I s a i d those 

things I put behind me and moved on. 

Do you r e c a l l t h a t now? 

A. Not r i g h t away. I can't remember saying t h a t 

r i g h t away. 

Q. But you don't dispute t h a t you t o l d the 

Federal Grand Jury that, do you? 

A. I f t h a t ' s what i t says I probably s a i d t h a t . 

Q. And you went on to — do you r e c a l l going on 

to s t a t e , but whatever Cleo would remember, I s a i d , 

that I can't remember. 

Do you r e c a l l that? 

A. No, I can't r e c a l l saying t h a t . 

Q. But you b e l i e v e that's true that Cleo — t h a t 

Cleo would have some more information about what 

happened a t your house t h a t night? 

A. Yeah, she may have. Yeah. 

Q. Mr. M a r s h a l l , i s there any reason t h a t you 
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would have a conversation with your v i s i t o r s outside 

of the presence of Cleo that evening? 

A. No, there would be no reason t o do t h a t . 

Q. Would there be any reason t h a t you would need 

to go i n t o your bedroom wi t h some of your v i s i t o r s 

t hat evening? 

A. No. 

Q. Mr. Ma r s h a l l , we t a l k e d about you going t o 

the wake of Annie Mae Aquash; do you r e c a l l that? 

A. Yes, I do, s i r . 

Q. Did you have great respect f o r Annie Mae 

Aquash? 

A. Well, a f t e r the news of her death and then 

her being i n v o l v e d i n the American Indian Movement, 

and we had heard that she was down i n Wounded Knee, 

and we had heard where she had come from. And t o my 

wife and I, we were, you know, r e s p e c t f u l of th a t . 

The d i s t a n c e she had come t o p a r t i c i p a t e i n the 

occupation. 

Q. Would i t bother you i f some harm would have 

come t o her? 

Does th a t bother you? 

A. Oh, yeah. 

Q. Do you r e c a l l having a taped conversation 

w i t h S e r l e Chapman on J u l y 27, 2001, and t a l k i n g about 
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John Boy, John Graham? 

Do you r e c a l l that? 

A. Not r i g h t o f f hand. 

MR. MURPHY: Page number, counsel? 

MR. JACKLEY: Page 12. 

Q. (BY MR. JACKLEY) With respect t o the taped 

int e r v i e w , do you r e c a l l being asked the question, now 

t h i s — 

MR. MURPHY: Objection. There hasn't been a 

question posed to the witness where he's claimed a 

la c k of r e c o l l e c t i o n . 

Your Honor, I'd ask to approach so you can 

see the nature of the question. 

THE COURT: I b e l i e v e there has. 

You may continue the question. 

Q. (BY MR. JACKLEY) Do you r e c a l l the question 

being asked, now t h i s guy — 

MR. MURPHY: Your Honor, I am going t o object 

on the nature of the character evidence t h a t i s about 

to come i n before the Court. I'd ask t h a t you look at 

the question before i t i s read. 

MR. JACKLEY: May I approach? 

THE COURT: Uh-huh. 

(Whereupon, a d i s c u s s i o n was then had a t the 

bench.) 
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MR. JACKLEY: Your Honor, t h i s witness has 

t e s t i f i e d t h a t he doesn't even know John Graham. I 

have a taped i n t e r v i e w statement where, a f t e r the 

question i s posed — and I don't object t o redac t i n g 

p a r t of the character p a r t — but the g i s t of the 

question i s , now t h i s guy, John Boy — and I don't 

mind t a k i n g the r e s t out — i s j u s t a supporter. He 

d i d i t . And he t e l l s me at one p o i n t — he says, I am 

not going t o say I am not — and he's cut o f f , 

apparently by Dick M a r s h a l l , who st a t e s , John Boy's 

l i k e t h a t . I t h i n k that's important because i t shows, 

number one, that he knew John Boy. And i n the context 

of the question I should be e n t i t l e d t o know what he 

i s r e f e r r i n g t o . 

THE COURT: The problem i s , I t h i n k he's 

e n t i t l e d t o show that he knows John Boy. I don't l i k e 

the preceding question. 

MR. JACKLEY: I don't mind redacti n g , those 

aren't the words I chose and the question. I don't 

mind t a k i n g out, quote, he's j u s t a t o t a l F'ing p r i c k , 

end quote. I th i n k that should be removed. I f he 

doesn't object, I won't read t h a t . 

MR. MURPHY: Well, the issue i s — 

THE COURT: Leave i t i n — I would leave 

t h a t . 
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MR. MURPHY: The other i s s u e i s , t h a t the 

remainder t h a t he wants to get i n — at one p o i n t he 

says I'm not going t o say I'm not. That i s p a r t of a 

disputed statement because that i s the statement t h a t 

Chapman says my c l i e n t made when Chapman turned the 

recorder o f f . So he could ask him, didn't you mention 

that you knew tha t Graham was from up i n Canada. I 

mean that's the next pa r t . 

THE COURT: The f i r s t p a r t he's j u s t a t o t a l 

f u c k i n g p r i c k . And then, answer, John Boy i s l i k e 

t h a t . 

MR. MURPHY: That's the problem. That's the 

character. And so that's what he's — 

MR. JACKLEY: That's what he's o b j e c t i n g t o 

and I don't mind t a k i n g that out. When he says John 

Boy i s l i k e t h a t , that i s a — 

MR. MURPHY: That i s a character statement. 

Just two l i n e s down from that he says — you know, he 

claims t h a t he doesn't know John Boy. But — I j u s t 

t h i n k i t ' s character evidence that should not come i n . 

THE COURT: You can stop at t h a t p e r i o d . You 

may address t h a t answer i f he r e c a l l s — acknowledges 

he knows him. Mr. Chapman from here. And you can 

beat him up a l l you want. 

MR. MURPHY: You are going t o a l l o w him t o 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



ask t h i s guy whether Chapman says he was a fuc k i n g 

p r i c k . That's character a s s a s s i n a t i o n i n f r o n t of the 

j u r y . 

THE COURT: He's j u s t — I don't know what 

that has t o — 
MR. MURPHY: Right. Let's get t h a t out of 

there. 

MR. JACKLEY: Yeah — 

Judge, one of the reasons I want t o ask him 

i s because — 

THE COURT: What do you want t o ask? 

MR. JACKLEY: I want t o — I don't care about 

the, now t h i s guy. Mr. Murphy wants i t i n there. I 

am f i n e w i t h i t . 

But I want t o ask, you know, because he d i d 

i t and he t e l l s me at one p o i n t he says — he says I'm 

not going t o say I'm not and then M a r s h a l l says John 

Boy i s l i k e t h a t . 

MR. MURPHY: That i s completely improper t h a t 

they've t r i e d t o admit an unrecorded a l l e g e d 

confession. 

MR. JACKLEY: This i s recorded. 

MR. MURPHY: Well, but the statement he's 

r e l a y i n g t h a t my c l i e n t s a i d i s not recorded. That's 

when Chapman s a i d the recorder was turned o f f . So 
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they want t o e l i c i t an unrecorded — 

THE COURT: Well, you may ask him t o read 

that t o himself. And you may ask him — you may not 

read t h a t out loud a t a l l . You may ask him, d i d he 

say there that he acknowledged knowing John Boy. 

MR. MURPHY: F a i r enough. 

THE COURT: That's i t . 

(Whereupon, the bench conference was then 

concluded.) 

MR. JACKLEY: May I approach, Your Honor? 

THE COURT: Uh-huh. 

Q. (BY MR. JACKLEY) Mr. Mar s h a l l , I am going to 

ask you t o read something t o y o u r s e l f , not t o the 

j u r y , t h i s h i g h l i g h t e d p a r t on page 12 of the 

t r a n s c r i p t t h a t I am p l a c i n g i n f r o n t of you. 

Please read what S e r l e Chapman i n d i c a t e d t o 

you t o y o u r s e l f . 

Have you read i t t o y o u r s e l f , Mr. Marshall? 

A. I have read i t . 

Q. The t r a n s c r i p t f u r t h e r i n d i c a t e s your 

response was, John Boy's l i k e t h a t . 

Do you see that? 

A. I see t h a t . 

Q. I thought you e a r l i e r t e s t i f i e d t h a t you 

didn't know John Graham? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yeah, I don't know him. 

Q. How would you know tha t he's l i k e that? 

A. That's a question. John Boy's l i k e t h a t ? A 

question back t o that man there. 

Q. Mr. Ma r s h a l l , Mr. Murphy and you had a 

d i s c u s s i o n about bond requirements and possession of 

guns. 

Do you r e c a l l that? 

A. Yes, I do, s i r . 

Q. Have you ever owned or possessed a 3 2 - c a l i b e r 

revolver? 

A. No, I never have, s i r . 

Q. Have you ever been i n contact w i t h law 

enforcement s p e c i f i c a l l y on or about March 2, 1975, 

when you were i n possession of a 3 2 - c a l i b e r r e v o l v e r ? 

A. I can't r e c a l l t h a t . 

Q. Can you r e c a l l being i n possession of one i n 

the trunk of a v e h i c l e you were d r i v i n g ? 

A. No, I can't r e c a l l ever d r i v i n g a v e h i c l e on 

that day. 

Q. Do you r e c a l l i t being i n the trunk o f a 

v e h i c l e you were i n on or about March 2, 1975? 

A. No, I can't r e c a l l that e i t h e r , s i r . 

MR. MURPHY: Your Honor, I am going t o object 

to t h i s l i n e of questioning. We were — he was 
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questioned about i n November or December of 1975 

whether he had any guns i n his.house a t t h a t time. 

This i s now months preceding. 

THE COURT: We're beyond the cross q u i t e a 

ways. 

MR. JACKLEY: No f u r t h e r questions, Your 

Honor. 

THE COURT: Thank you. 

Ladies and gentlemen, i t i s noon time. We're 

going t o break from now u n t i l about 1:30 because I 

have t o have a hearing before we go i n . So w e ' l l see 

you then. 

You are reminded not t o t a l k t o anybody. 

Don't form any opinions on t h i s u n t i l i t i s submitted 

to you f o r your d e c i s i o n . 

Thank you. 

MR. JACKLEY: Your Honor, I am not r e l e a s i n g 

him from h i s subpoena. 

THE COURT: You are not f r e e t o go. 

We are i n recess. 

(Off the record.) 

(Whereupon, the f o l l o w i n g proceedings were 

had i n open court and out of the presence of the 

jury.) 

THE COURT: Ready t o go, f o l k s ? 
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Please c l o s e the door — J e f f , would you 

close the door, please. 

Thank you. 

Do you have anything or wish t o proceed w i t h 

anything before we go a l i t t l e f u r t h e r , Mr. Urlandson? 

MR. ERLANDSON: I assume th a t we're 

proceeding w i t h our motion t o quash the subpoena, Your 

Honor. 

THE COURT: That's c o r r e c t . 

MR. ERLANDSON: I do have, i f the Court 

pleases at some po i n t here, some a d d i t i o n a l medical 

information updated medical information. To the 

extent i t might be relevant t o any of the Court's 

c o n s i d e r a t i o n . 

THE COURT: Is i t such t h a t you would 

consider i t p r i v a t e ? 

I was going to — we're going t o go i n t o some 

dis c u s s i o n s , but I'd l i k e t o see the medical 

information and I don't t h i n k t h a t t h a t ' s open f o r 

anybody e l s e t o hear. 

MR. ERLANDSON: I would appreciate t h a t , Your 

Honor. 

THE COURT: Do we have medical records here? 

MR. ERLANDSON: No. Just i n the form of 

witness testimony, Your Honor. 
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THE COURT: Okay. 

So l e t us begin the testimony i f we can. 

Ma'am? 

Ms. Clarke, how are you? 

Can you speak? Apparently not. 

Are you going t o speak w i t h us? 

Is your c l i e n t able t o communicate, 

Mr. Erlandson? 

MR. ERLANDSON: She i s , Your Honor, on a 

l i m i t e d b a s i s . 

THE COURT: Okay. 

I need to put you under oath. I f you would 

please r a i s e your r i g h t hand as best you can. 

THEDA CLARKE, 

c a l l e d as a witness herein, having been du l y sworn, 

under oath t e s t i f i e d as f o l l o w s . 

THE COURT: You have t o answer. 

THE WITNESS: I do. 

THE COURT: Okay. Thank you. 

You have been c a l l e d as a witness. 

Do you understand that? 

You have t o answer me, ma'am. 

Do you understand what a witness i s ? 

THE WITNESS: Yes. 

THE COURT: Okay. You are ob v i o u s l y i l l ; i s 
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that c o r r e c t ? 

Are you s i c k ? Are you s i c k ? 

THE WITNESS: Yes. 

THE COURT: A l l r i g h t . 

MR. ERLANDSON: She has a hard time hearing, 

Your Honor. 

THE COURT: Me too. 

Would i t help i f I am louder? 

Where are you l i v i n g now? 

THE WITNESS: Ponderosa V i l l a . 

THE COURT: Okay. 

How f a r i s that from here? How long a d r i v e 

How long d i d i t take you t o get here? 

THE WITNESS: Three hours. 

THE COURT: Three hours. 

Take you tha t long to get home? 

THE WITNESS: Yes. 

THE COURT: What was the weather l i k e ? 

THE WITNESS: Clear. 

THE COURT: Clear. 

Temperature? 

THE WITNESS: Warm. 

THE COURT: Warm. 

How warm? Warm f o r winter? 

You got a sweat — sweatshirt on. Would you 
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go outside without a sweatshirt? 

THE WITNESS: Yes. 

THE COURT: You would. 

Where d i d you go t o school? High school. 

THE WITNESS: Saint Francis M i s s i o n , S a i n t 

F r a n c i s , South Dakota. 

THE COURT: What years? 

When d i d you graduate? 

THE WITNESS: 1942. 

THE COURT: You went there i n 1942. 

Is that when you were born? 

THE WITNESS: That's when I graduated. 

THE COURT: You graduated i n — how o l d are 

you now? 

THE WITNESS: Twenty-four. 

THE COURT: Right. Let's t r y a l i t t l e b e t t e r 

than t h a t . 

How o l d are you now? 

THE WITNESS: I don't r e a l l y know. I can't 

f i g u r e i t out according t o tha t new system. 

THE COURT: Okay. 

How would you t r y and f i g u r e i t out? 

Forty-two — you were 18 when you graduated? 

You were born i n 1924? 

THE WITNESS: Twenty-two. 
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THE COURT: Twenty-two. Okay. 

So th a t would make you about 78 plus ten 

about 88 — no — 

THE WITNESS: E i g h t y - s i x . 

THE COURT: E i g h t y - s i x . Close enough. 

How many people i n your high school c l a s s ? 

THE WITNESS: I don't r e c a l l . 

THE COURT: Your b a s k e t b a l l team beat ours up 

r e a l bad. I remember that. Saint Francis used t o 

have a p r e t t y good b a s k e t b a l l team. 

Do you remember that? 

THE WITNESS: Yes. 

THE COURT: Yeah, I thought so. I'd l i k e t o 

remember the name of the k i d . He beat us a l l by 

himself. 

Did you go to co l l e g e a t a l l ? 

THE WITNESS: No. 

THE COURT: No? 

You d i d not go t o coll e g e ? 

THE WITNESS: No, I didn ' t . 

THE COURT: Okay. 

What was your f i r s t job? 

THE WITNESS: Saint Mary's H o s p i t a l i n Saint 

Mary — Kansas C i t y , M i s s o u r i . 

THE COURT: How d i d you get t o Kansas C i t y 
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1 from Saint Francis? 

2 THE WITNESS: I went t o nurse's t r a i n i n g i n 

3 Kansas C i t y . 

4 THE COURT: Okay. 

5 Are you a p r a c t i c i n g nurse? 

6 THE WITNESS: Yeah, r e g i s t e r e d . 

7 THE COURT: You were a r e g i s t e r e d nurse. 

8 Where d i d you get your t r a i n i n g there? 

9 THE WITNESS: Saint Mary's H o s p i t a l . 

10 THE COURT: Okay. 

11 Did you work i n any other h o s p i t a l s a f t e r 

12 that? 

13 THE WITNESS: Oh, yes? 

14 THE COURT: Whereabouts? 

15 THE WITNESS: A l l over the country. 

16 THE COURT: You t r a v e l e d around, then, q u i t e 

17 a b i t ? 

18 THE WITNESS: Yes. 

19 THE COURT: Did you work i n South Dakota i n 

20 any of them? 

21 THE WITNESS: Yes, i n Pine Ridge. 

22 THE COURT: Okay. 

23 The Indian Health Service? 

24 THE WITNESS: Yes. 

25 THE COURT: Okay. 
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Did you work on other re s e r v a t i o n s ? 

THE WITNESS: No. 

THE COURT: Okay. 

You were — d i d you work i n p r i v a t e 

h o s p i t a l s ? 

THE WITNESS: Yes. 

THE COURT: A l l r i g h t . 

How many d i f f e r e n t ones, any idea? 

THE WITNESS: No, I don't have any idea. I t 

was s e v e r a l . 

THE COURT: Okay. 

Do you have ch i l d r e n ? 

THE WITNESS: Three. 

THE COURT: How o l d are they? 

THE WITNESS: Nineteen — 

THE COURT: I don't b e l i e v e t h a t . Nineteen. 

No. 

MR. OSWALD: My daughter i s 19. 

THE COURT: I don't t h i n k so. Unless — 

Did you have a c h i l d when you were 70? I 

don't t h i n k so. 

THE WITNESS: No. 

THE COURT: A l l r i g h t . 

When was your o l d e s t c h i l d born? 

THE WITNESS: I don't r e c a l l . 
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THE COURT: Okay. 

And you had three c h i l d r e n ? 

THE WITNESS: Yes. 

THE COURT: G i r l s ? Boys? 

THE WITNESS: Two boys and a g i r l . 

THE COURT: Who of the oldest? 

THE WITNESS: The boy. 

THE COURT: Both boys or boy, g i r l , boy? 

THE WITNESS: Two boys and a g i r l . 

THE COURT: Okay. 

The g i r l was the youngest? 

THE WITNESS: Yes. 

THE COURT: Okay. 

Who was t h e i r father? 

THE WITNESS: Edward Clarke. 

THE COURT: How long were you married? 

THE WITNESS: Seventeen years. 

THE COURT: Okay. 

Now, what kind of a f a c i l i t y or place are you 

l i v i n g now? 

THE WITNESS: I t ' s a nursing home. 

THE COURT: A nursing home. 

And where i s i t ? Where? Chadron? 

THE WITNESS: No. Crawford. 

THE COURT: Crawford. I always get speeding 
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1 t i c k e t s there. 

2 How long have you been there? 

3 THE WITNESS: Four years. 

4 THE COURT: Four years. 

5 Where were you before that? Where before 

6 Crawford? 

7 THE WITNESS: I don't remember. 

8 THE COURT: Okay. 

9 How long have you been i l l or s i c k ? 

10 THE WITNESS: About s i x years. 

11 THE COURT: Okay. 

12 Is t h a t when you s t a r t e d being i n a nursing 

13 home? 

14 THE WITNESS: Yes. 

15 THE COURT: About s i x years ago? 

16 THE WITNESS: Four years ago. 

17 THE COURT: Four years ago. 

18 You know, where were you l i v i n g 25, 35 years 

19 ago? 

20 THE WITNESS: I don't remember. 

21 THE COURT: You don't remember. 

22 Were you l i v i n g a t Pine Ridge? 

23 THE WITNESS: Yes. 

24 THE COURT: Okay. 

25 Were you at Wounded Knee? 
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THE WITNESS: Yes. 

THE COURT: Okay. 

Were you around when some Native American 

groups a l l over the country began t o form a movement 

to a s s e r t t h e i r r i g h t s ? 

THE WITNESS: Yes. 

THE COURT: Okay. 

Were you p a r t of that movement? 

MR. ERLANDSON: Objection, Your Honor. 

THE COURT: I guess I shouldn't go there. 

MR. ERLANDSON: On behalf of Mr. Clarke, I 

ass e r t her F i f t h Amendment r i g h t s against 

s e l f - i n c r i m i n a t i o n . 

THE COURT: I am sorry. 

MR. ERLANDSON: I renew our p o s i t i o n — 

THE COURT: I am sorr y . I had no need t o go 

there. 

However, I am s a t i s f i e d she's competent t o 

t e s t i f y . Having s a i d that, then we need to get to the 

next p o i n t . 

Do you have medical records t o give me? I 

can look a t them, but unless they change my mind, i t ' s 

not going t o do anything. 

MR. ERLANDSON: I don't have any a d d i t i o n a l 

medical records, Your Honor. 
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I do have testimony from one, i f not two, 

a d d i t i o n a l witnesses that might shed some a d d i t i o n a l 

l i g h t on the answers that you heard — 

THE COURT: Okay. 

MR. ERLANDSON: — and the accuracy of those 

answers, Your Honor. 

THE COURT: I'm not buying the 19 year o l d . 

Okay. We can s t a r t w i t h t h a t . 

Okay. I f you do, b r i n g them i n . 

MR. ERLANDSON: Some of i t i s p r i v a t e medical 

information, Your Honor. 

THE COURT: Okay. 

Can we save that f o r l a s t ? 

MR. ERLANDSON: Sure. 

THE COURT: Then I don't have t o p l a y 

r e v o l v i n g doors. 

MR. ERLANDSON: Sure. 

Can I have j u s t one minute? 

THE COURT: Sure. 

MR. ERLANDSON: Your Honor, w e ' l l j u s t have 

one witness, and that w i l l be J e n n i f e r Gering. She 

would l i k e t o — I'd l i k e t o present some information 

about the medications, medical c o n d i t i o n s , and 

Ms. Clarke's current c o n d i t i o n . 

THE COURT: Okay. 
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1 Folks, I am going t o ask f o l k s t o leave 

2 because we're going t o get i n t o the p r i v a t e and 

3 personal medical records of t h i s witness. You have 

4 heard the statements and examinations so f a r . We w i l l 

5 l e t you know as soon as t h i s i s over. I expect i t 

6 w i l l not take more than f i v e minutes t o ten minutes at 

7 the most. 

8 Thank you. 

9 (Whereupon, the courtroom was then c l e a r e d of 

10 any spectators.) 

11 THE COURT: Please r a i s e your r i g h t hand. 

12 JENNIFER GERING, 

13 c a l l e d as a witness herein, having been duly sworn, 

14 under oath t e s t i f i e d as f o l l o w s : 

15 THE COURT: Please take a seat. 

16 Mr. Erlandson? 

17 MR. ERLANDSON: Thank you, Your Honor. 

18 DIRECT EXAMINATION 

19 BY MR. ERLANDSON: 

20 Q. Would you s t a t e your name f o r the record, 
21 please. 
22 A. J e n n i f e r Gering. 
23 Q. And what do you do f o r a l i v i n g ? 
24 A. I am a medication aide going t o nursing 

25 school. 
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Q. Okay. 

And where do you work? 

A. I work as Ponderosa V i l l a i n Crawford. 

Q. And do you know Theda Clarke? 

A. Uh-huh. 

Q. How do you know her? 

A. She's a re s i d e n t there. 

Q. And are you f a m i l i a r w i t h her medical 

condition? 

A. I am. Her — the medications she's c u r r e n t l y 

t a k i n g , yes. 

Q. I f you wouldn't mind, would you please 

summarize the medications that Theda i s on p r e s e n t l y 

and the as s o c i a t e d medical conditions? 

A. She i s on — 

Do you want me t o say the name of the 

medication? 

Q. Please. 

A. Glyburide and Adamet f o r her diabetes. She 

i s on P r i l o s e c and Turns f o r g i r d . She i s on an i r o n 

supplement f o r anemia. Klonopin f o r anxiety. She's 

on Celexa f o r aggravated depression. Risperidone i t ' s 

f o r — i t ' s an a n t i - p s y c h o t i c medication. She's on 

Diabion f o r hypertension. Remeron f o r depression. 

P l a v i x f o r an i n j e c t i o n f r a c t i o n . D i l a n t i n f o r CVA. 
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1 Q. Okay. 

2 Do any of these medications a f f e c t her 

3 a b i l i t y t o r e c a l l past events? 

4 A. They are supposed t o kind of help. You know, 

5 at her age, whether they do or not — 

6 Q. Are you f a m i l i a r w i t h — s t r i k e t h a t . 

7 MR. ERLANDSON: I have nothing f u r t h e r , Your 

8 Honor. 

9 THE COURT: Do you deal w i t h her commonly? 

10 THE WITNESS: Yeah. 

11 THE COURT: Is she coherent? 

12 THE WITNESS: Yes. 

13 THE COURT: Got a p r e t t y good idea of who, 

14 what, where, and why? 

15 THE WITNESS: Yes. 

16 THE COURT: She knows who you are? 

17 THE WITNESS: Uh-huh. 

18 THE COURT: Okay. 

19 THE WITNESS: She has troub l e s w i t h numbers. 

20 THE COURT: Me, too. 

21 Given the statement of the meds, though, and 

22 time t o t h i n k and consider the questions, she should 

23 be able t o answer them? 

24 THE WITNESS: I would t h i n k so. Uh-huh. 

25 THE COURT: Okay. 
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I don't have any anything f u r t h e r . 

Anybody else? 

MR. JACKLEY: Not from the s t a t e , Your Honor. 

THE COURT: Okay. 

How do you s p e l l Gering? 

THE WITNESS: G-E-R-I-N-G. 

THE COURT: Okay; 

You are from Gering, Nebraska then? 

THE WITNESS: My husband's great grandfather 

founded Gering. 

THE COURT: Oh, okay. 

Thank you. 

(Witness excused.) 

THE COURT: Okay. I t h i n k I have t o l e t the 

f o l k s i n f o r the motion hearing or I w i l l get scabbed 

out of town. Allow them back i n — 

Do we need t o — I need t o get t o the magic 

question before we have a crowd i n , r i g h t — f o l k s , I 

am sor r y . I am dancing the wrong d i r e c t i o n . I t w i l l 

be another three or four minutes before you can come 

i n . 

MR. JACKLEY: I t h i n k they can hear t h a t . 

THE COURT: I am s o r r y again. Come on back 

i n . 

(Whereupon, the courtroom was then reopened 
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to the pu b l i c . ) 

THE COURT: Okay. 

How do we wish t o proceed a t t h i s p o i n t ? 

We are at the p o i n t where Ms. Clarke has been 

sworn. Is under oath. I have made a r u l i n g t h a t 

she's competent t o t e s t i f y . 

, And, at which poi n t , does anybody p r e f e r who 

makes the i n q u i r y ? 

I t h i n k she's your witness, Mr. Jackley. 

MR. JACKLEY: Thank you, Your Honor. 

Ms. Clarke, can you hear me? 

THE WITNESS: Yes. 

MR. JACKLEY: Ms. Clarke, i f you are c a l l e d 

t o t e s t i f y today, and you are given an oath t o t e s t i f y 

about the t r u t h , what do you intend t o do? 

Are you going t o t e s t i f y or are you going 

t o — Ms. Clarke? 

Are you going t o t e s t i f y or are you going t o 

exe r c i s e — 

THE WITNESS: What do I say t o that? 

MR. ERLANDSON: Let him f i n i s h h i s question. 

MR. JACKLEY: Are you going t o t e s t i f y or are 

you going t o exe r c i s e your F i f t h Amendment r i g h t t o 

not i n c r i m i n a t e against y o u r s e l f ? 

MR. ERLANDSON: S h e ' l l e x e r c i s e her F i f t h 
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Amendment r i g h t . 

MR. MURPHY: Your Honor, I b e l i e v e the 

response needs t o come from the witness, not the 

attorney. 

THE COURT: W i l l you t e s t i f y today, ma'am? 

Break i t down. W i l l you take the stand and 

answer questions. 

MR. JACKLEY: Ma'am, i f I c a l l you as a 

witness today, w i l l you agree t o r a i s e your r i g h t 

hand? W i l l you do that f o r me? 

THE WITNESS: (Indicating.) 

MR. JACKLEY: I f you t e s t i f y , w i l l you agree 

to r a i s e your r i g h t hand and t e l l the t r u t h ? 

W i l l you agree t o do that f o r me? 

I am sorry, ma'am, what d i d you say? 

THE WITNESS: Yes. 

MR. JACKLEY: Okay. 

Do you wish t o t e s t i f y or do you wish t o 

exer c i s e your r i g h t t o not t e s t i f y ? 

THE WITNESS: Not t e s t i f y . 

MR. JACKLEY: Okay. 

So you w i l l e x e r c i s e your F i f t h Amendment 

r i g h t per your advise of counsel? 

THE WITNESS: Yes. 

MR. JACKLEY: Can I keep going? 
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THE COURT: I accept t h a t . That's been the 

repre s e n t a t i o n as to what would occur and i t ' s been 

affi r m e d by the witness. 

Next step. 

Do you have anything f u r t h e r t o ask? 

MR. MURPHY: No, I don't. 

MR. JACKLEY: Ma'am, i f you e x e r c i s e your 

F i f t h Amendment r i g h t , I, as a prosecutor, have the 

a b i l i t y t o do what we c a l l compel testimony. I have 

the a b i l i t y t o have you t e s t i f y and I have t o agree to 

not use your testimony against you. 

Do you understand me? 

Maybe l e t me go at i t t h i s way. I f I go t o 

the judge and I ask the judge to have you t e s t i f y 

here, and I agree t o not use that against you — we 

c a l l t h a t use or d e r i v a t i v e use immunity — w i l l 

you — w i l l you do that? 

THE WITNESS: What do I say? 

MR. ERLANDSON: I t would be my recommendation 

and advice t o my c l i e n t not to cooperate w i t h regard 

to t h a t testimony. 

THE COURT: Mr. Jackley? 

MR. JACKLEY: I am s a t i s f i e d , Your Honor. 

THE COURT: At t h i s p o i n t we w i l l excuse the 

witness and go from there. 
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Mr. Murphy, do you have any questions? 

I mean, I don't see much po i n t i n going t o 

j a i l . 

MR. MURPHY: I — we would not be seeking 

that as any form of r e l i e f . 

THE COURT: I t seems a l i t t l e unduly harsh. 

MR. JACKLEY: Your Honor, the only t h i n g I 

ask i s tha t you not release her from her subpoena 

unless — u n t i l you declare her una v a i l a b l e . I should 

say, unless you declare her unavailable. 

THE COURT: I don't perceive she's 

u n a v a i l a b l e . 

Mr. Murphy? 

I mean, she's a v a i l a b l e but we're going t o go 

nowhere. 

MR. MURPHY: Right. That's a f i n d i n g the 

Court w i l l make. I don't have anything on th a t . 

THE COURT: I t would appear t o me she's 

un a v a i l a b l e f o r a l l p a r t i c u l a r purposes i n t h i s 

hearing. 

You — l e t me describe j u s t — because we 

don't have a video. Ms. Clarke i s e l d e r l y . And I am 

not sure of the dates and the accuracy of i t , but she 

in d i c a t e s t h a t she graduated from high school 

somewhere around 1942. And that she's 80 some years 
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of age. She appears very l i m i t e d i n m o b i l i t y . I 

be l i e v e she's capable of understanding, but she i s 

c l e a r l y not i n good healt h . 

I t h i n k she i s competent t o t e s t i f y . She has 

l e g a l counsel. She has exe r c i s e d her r i g h t t o 

s i l e n c e . And despite an o f f e r of immunity by 

Mr. Jackley, she has stated t h a t she w i l l not t e s t i f y 

and t h a t i s concurrent w i t h the advice of counsel. 

At that p o i n t and under those f a c t s and 

observations, I would declare her t o be un a v a i l a b l e . 

And a t t h a t p o i n t she i s released from her subpoena. 

And you may — you may e x i t i f you wish, 

Mr. Erlandson, together w i t h your c l i e n t . 

Thank you, ma'am. 

MR. MURPHY: Your Honor, then we would 

request t o proceed with our d i s c u s s i o n on my motion i n 

l i m i n e . 

THE COURT: That's c o r r e c t . 

You may begin. 

MR. MURPHY: Thank you, Your Honor. 

On A p r i l 23 of t h i s year, I f i l e d a motion i n 

l i m i n e . I t i s my understanding the s t a t e intends t o 

c a l l Ms. Clarke or now to have her declared 

u n a v a i l a b l e so they can put one statement by her 

before the j u r y , presumably through Kamook Ecoffey. 
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That statement i s an i s o l a t e d statement. I t 

was an unrecorded statement. And i t happened, 

supposedly, i n the year 2000, some 25 years a f t e r the 

i n c i d e n t . 

I want t o go through the issues t h a t I see as 

making t h a t statement inad m i s s i b l e e i t h e r through 

Ms. Ecoffey or any other t h i r d - p a r t y source. F i r s t i s 

the issue of con f r o n t a t i o n . Theda Clarke i s not on 

t r i a l , but the s t a t e i s seeking to i n c u l p a t e my c l i e n t 

through her statement. That statement e s s e n t i a l l y 

b o i l s down t o her saying that's why we d i d i t . We 

didn't want t o — we didn't want t o have t h i s happen 

to us again. That's e s s e n t i a l l y the statement that 

they want t o put through — put i n before the j u r y 

through Ms. Ecoffey. 

The statement uses the term we twice, which 

i s broadly i n c u l p a t o r y , but i n the context of t h i s 

case c l e a r l y i s i n c u l p a t o r y towards my c l i e n t . 

An out-of-court statement by a t h i r d - p a r t y 

declarant t h a t i m p l i c a t e s the accused v i o l a t e s my 

c l i e n t ' s r i g h t t o confr o n t a t i o n . 

I would read one short quote from United 

States vs. One Star, a 1992, Eighth C i r c u i t Court out 

of the D i s t r i c t of South Dakota. That case says, 

quote, the admission of out-of-court statements by an 
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unavailable declarant to i n c u l p a t e a t h i r d p a r t y 

requires c a r e f u l thought. Because the defendant has 

no opportunity to cross-examine the witness, the Court 

must be thoroughly s a t i s f i e d the statements are 

accompanied by s i g n i f i c a n t i n d i c i a of r e l i a b i l i t y . 

Absent f a c t o r s that c l e a r l y i n d i c a t e the 

trustworthiness of the statements, a c o n f r o n t a t i o n 

clause problem a r i s e s , unquote. I t c i t e s t o Brutten a 

U.S. Supreme Court case, and Riley, an Eighth C i r c u i t 

case. 

In t h i s case, l e t ' s be very c l e a r , the 

statement the s t a t e intends t o o f f e r i s being o f f e r e d 

f o r the t r u t h of the matter asserted. They want to 

e s t a b l i s h that Anna Mae Aquash was k i l l e d because she 

was perceived to be an informant. I t i s hearsay and 

John can't confront the declarant because Ms. Clarke 

has j u s t been r u l e d u n a v a i l a b l e . 

I t does not f a l l outside of hearsay because 

i t i s not a co-conspirator statement. I t i s a 

statement made 25 years a f t e r the a l l e g e d events. And 

i t was not made i n furtherance of the conspiracy. 

The s t a t e has argued or asserted t h a t t h i s i s 

a statement against i n t e r e s t . And i t appears i t i s a 

statement against Ms. Clarke's i n t e r e s t . 

However, a statement against i n t e r e s t i s not 
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a f i r m l y rooted exception t o the r u l e against hearsay. 

That's the Lilly d e c i s i o n , United States Supreme 

Court. Restated r e c e n t l y i n Linder, L-I-N-D-E-R, 2007 

South Dakota 68. 

Because i t i s a — because i t i s not a f i r m l y 

rooted hearsay exception, t o be admissible i t must be 

corroborated by f a c t s c l e a r l y i n d i c a t i n g the 

trustworthiness of the statement i n a d d i t i o n t o the 

matters I mentioned p r e v i o u s l y i n regard to the 

co n f r o n t a t i o n i s s u e . 

We have a l i n e of cases t h a t t a l k about what 

the Court can and should look at when d e c i d i n g whether 

or not the statement was corroborated by circumstances 

or f a c t s c l e a r l y i n d i c a t i n g t r u s t w o r t h i n e s s . 

F i r s t , the Court may consider whether the 

statement was made under oath. That's the Engesser 

2003 d e c i s i o n and the Cottier 2008 d e c i s i o n . In t h i s 

case we know Ms. Clarke's out-of-court statement was 

not made under oath. 

The Davi d e c i s i o n , D-A-V-I, 1993 South 

Dakota, s a i d the Court can consider whether the 

statement was o r a l or recorded. The statement the 

s t a t e intends t o o f f e r was o r a l . I t was not recorded. 

We have p r e v i o u s l y heard the testimony of 

Kamook Ecoffey where she t a l k e d about how she had a 
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recording device. She had a s e c r e t l y concealable 

recording device. You saw how we presented that she 

had recorded i n one — f o r one witness alone, Troy 

Lynn Yellow Wood, 19 cassettes f u l l of information. 

She recorded interviews with at l e a s t ten people. Yet 

t h i s statement i s not recorded. 

Of import i s that Ms. Ecoffey d i d record 

s e c r e t l y other statements made by Theda Clarke. The 

one i n question was not recorded, but others were. In 

the recorded statements, she makes no i n c r i m i n a t i n g 

statements and she does not say anything c l o s e t o what 

the statement wants to admit. 

Engesser a l s o says the Court may consider 

whether the out-of-court statement was subject t o 

cross-examination. That was not the case here. 

Last, Engesser says the Court can consider 

the declarant's character. Here, we got a statement 

a l l e g e d l y made by Clarke t o Ecoffey that was not under 

oath, not recorded, not subject t o cross. An o r a l 

statement. 

And I am going to present the Court what we 

p r e v i o u s l y submitted, which i s E x h i b i t N. That i s a 

s e l e c t i o n of p r i o r statements that were recorded — 

other than the very f i r s t page — that were recorded 

s e c r e t l y or openly with Ms. Clarke. In each of those 
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statements, when Ms. Clarke was questioned by 

Ms. Ecoffey about the i n c i d e n t s at issue here, she 

denied being i n v o l v e d . When she was t o l d t h a t she had 

supposedly done one t h i n g or another, she would laugh 

or say, boy, people on the i n t e r n e t seem t o know more 

about t h i s than I do. 

She — at every juncture where the statements 

were recorded, she denied being i n v o l v e d . Yet, the 

st a t e wants t o introduce t h a t one statement when the 

recorder wasn't on. And i t wasn't because Ms. Clarke 

asked the recorder t o be o f f . I t was j u s t t h a t 

Ms. Ecoffey decided not t o record i t . That's the 

statement they want i n . 

I submit t o the Court that there i s nothing 

i n d i c a t i n g the kind of corroboration, r e l i a b i l i t y , 

c i r c u m s t a n t i a l guarantees of trustworthiness t h a t are 

required. And I submit t o the Court t h a t t h i s i s 

probably one of the most damning pieces of information 

that the s t a t e i s t r y i n g t o admit. 

And t h a t should heighten the Court's s c r u t i n y 

because t h i s out-of-court, unrecorded statement t h a t 

i s i n c o n s i s t e n t t o a l l of her recorded statements has 

the p o t e n t i a l t o damage my c l i e n t ' s case i r r e p a r a b l y . 

The other t h i n g I want t o reference i s the 

very f i r s t document on the top of E x h i b i t N i s 
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document 607 which was taken i n 2001 s h o r t l y a f t e r the 

statement t h a t i s at issue r i g h t now. 

At t h a t time, Ms. Clarke was not l i v i n g i n a 

nursing home. She was not r e c e i v i n g medical 

a t t e n t i o n , but yet she openly discusses w i t h 

Ms. Ecoffey the f a c t that she has Alzheimers. Further 

r a i s i n g the specter that the statement she made, i f 

she made i t , i s c e r t a i n l y subject t o dispute. But 

where th a t statement i s r e l i a b l e or corroborated by 

other circumstances showing p a r t i c u l a r i z e d 

t r u s t w o r t h i n e s s . 

I would ask the Court t o r u l e that t h i s 

statement does not come i n . I t should not come i n . 

And t h a t the — any probative value i s so outweighed 

by the p r e j u d i c e t o my c l i e n t , t h a t i t shouldn't come 

i n on those grounds as w e l l . 

But c e r t a i n l y the kind of trustworthiness 

circumstances and guarantees t h a t are re q u i r e d under 

the c o n f r o n t a t i o n clause as w e l l as the s t a t e of mind 

exception are not present. 

THE COURT: Mr. Jackley? 

MR. JACKLEY: Your Honor, the s t a t e has 

provided the Court with a d e t a i l e d b r i e f on Crawford 

and u n a v a i l a b i l i t y so I w i l l get t o the p o i n t . 

I t i s the stat e ' s p o s i t i o n t h a t Crawford 
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would not preclude the use of t h i s statement because 

Kamook Ecoffey i s not a law enforcement o f f i c e r and we 

have provided the Court w i t h that case law. 

I b e l i e v e that today the Court has found 

Theda Clarke unavailable. Rule 804(b)(3) s p e c i f i c a l l y 

allows f o r the use of a statement such as t h i s . I t 

provides a statement which was, at the time of i t s 

making, so f a r contrary t o the declarant's pecuniary 

or p r o p r i e t a r y i n t e r e s t — and I emphasize 

decl a r a n t ' s . The declarant i n t h i s case being Theda 

Clarke — or so f a r tended t o subject her t o c r i m i n a l 

l i a b i l i t y . I t ' s p e r m i s s i b l e . 

Your Honor, we have a t r a n s c r i p t of the notes 

d i r e c t l y taken a f t e r the inte r v i e w . Mr. Murphy 

i n d i c a t e d t h a t the witness, Kamook Banks, t h a t would 

t e s t i f y about t h i s , chose not t o record i t . And I 

b e l i e v e t h a t t h a t i s inaccurate. I b e l i e v e t h a t 

Kamook Banks — 

THE COURT: We can't argue w i t h the f a c t t h a t 

i t was not recorded? 

MR. JACKLEY: Right. But i t wasn't by her 

choosing. 

She w i l l be subject t o cross-examination on 

the issues t h a t would e s s e n t i a l l y go t o weight, not 

admissible. That i s the existence or nonexistence of 
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a t r a n s c r i p t . 

But I t h i n k the important p a r t f o r the 

i n d i c i a of r e l i a b i l i t y i s , d i r e c t l y a f t e r the 

inte r v i e w , Kamook Banks sat down wit h an FBI agent and 

they d i d a t r a n s c r i p t of the int e r v i e w . 

Moreover, Kamook Banks i s here subject to 

cross-examination regarding the statement. And when 

we t a l k about the statement, i n the context of Kamook 

Banks and Theda Clarke t a l k i n g about Annie Mae being 

an informant, and the murder of Annie Mae Aquash, 

Theda Clarke s t a t e s , quote, yeah, that's why we d i d i t 

and i t wasn't ever gonna happen again, end quote. 

That's c l e a r l y against her i n t e r e s t t o have s a i d t h a t . 

And I b e l i e v e t h a t there i s an i n d i c i a of r e l i a b i l i t y 

based upon the existence of t h i s t r a n s c r i p t and I 

be l i e v e t h a t the s t a t e i s e n t i t l e d t o introduce t h i s 

statement and the f a c t that the defendant i s e n t i t l e d 

to cross-examine the witness regarding the 

circumstances surrounding the statement. 

MR. MURPHY: May I respond, Your Honor? 

THE COURT: Uh-huh. 

MR. MURPHY: F i r s t , Crawford has not been an 

issue i n t h i s case. Brutten and the c o n f r o n t a t i o n 

clause, which are a l i v e and w e l l outside of Crawford, 

are. There has not been any case law tha t says j u s t 
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because Crawford only a p p l i e d to t e s t i m o n i a l 

statements, that the confrontation clause does not 

apply when a t h i r d party's out-of-court d e c l a r a t i o n s 

are going t o be used against a defendant who d i d not 

make the statement, d i d not adopt the statement, and 

where they were not a co-conspirator statements. 

What the st a t e hasn't addressed i s the Lilly 

issues and the issues that we t a l k e d about regarding 

the p r e - a d m i s s i b i l i t y i s s u e . This i s not a weight of 

the evidence i s s u e . The p a r t i c u l a r i z e d guarantees of 

trust w o r t h i n e s s , the requirements that the statement 

be so corroborated by f a c t s and circumstances showing 

that i t i s trustworthy and has i n d i c i a of such are not 

about weight, they are about a d m i s s i b i l i t y . 

The f a c t than Ms. Ecoffey i s subject t o 

cross-examination i s i r r e l e v a n t . The iss u e i s that 

Ms. Clarke i s not subject t o cross-examination. The 

s t a t e keeps referencing a t r a n s c r i p t . That's an 

inaccurate statement. What i t i s i s t h i s woman's — 

a f t e r — whether she decided not to use the recorder 

or whether the recorder wasn't working or she didn't 

have one i s i r r e l e v a n t . 

The f a c t of the matter i s t h i s i s a woman who 

went t o a witness's house, she has recorded multitudes 

of statements. She d i d not use her recorder at t h i s 
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time. So i t was her choice. And she d i d not do so. 

And so she took some notes afterwards and they are 

saying t h a t i s i n d i c i a of r e l i a b i l i t y . I t i s not. 

We don't know anything about the r e l i a b i l i t y 

of Ms. Clarke's statement t o her. As I i n d i c a t e d , she 

s a i d i t was at a time near when Ms. Clarke was already 

s u f f e r i n g from Alzheimers. 

She a l s o says i n her statements t h a t she — 

that Ms. Clarke made the statement at the end of the 

day a f t e r a long i n t e r v i e w . That r a i s e s issues about 

f a t i g u e and competency at the time of the making of 

the statement. 

But we got an uncross-examined, unsworn, 

unrecorded statement t h a t i s i n c o n s i s t e n t w i t h every 

other recorded statement she made and i t i s damaging 

to my c l i e n t and he has no a b i l i t y t o cross-examine 

the d e c l a r a n t . 

THE COURT: You addressed issues a l s o e a r l i e r 

i n terms of accomplice testimony and conspiracy 

testimony, d i d we not? 

MR. MURPHY: I don't b e l i e v e d i r e c t l y . We 

t a l k e d about i t not being a co-conspirator statement 

because i t was made 25 years a f t e r the f a c t . 

THE COURT: I don't b e l i e v e i t ' s a 

co-conspirator statement, period. 
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MR. MURPHY: Right. 

MR. JACKLEY: May I b r i e f l y respond to t h a t , 

Your Honor? 

THE COURT: Uh-huh. 

MR. JACKLEY: I f you examine the a c t u a l 

statement, there i s no Brutten i s s u e . In other words, 

she doesn't say John Graham d i d t h i s . What she — 

THE COURT: Then why do you want i t i n ? 

MR. JACKLEY: Because i t t i e s her i n t o i t and 

i t says we. In other words, she didn't do i t alone. 

MR. MURPHY: There are two Supreme Court 

cases t h a t address t h i s . There i s Grey vs. Maryland 

and I b e l i e v e the other one i s c a l l e d Marsh. There i s 

a great dialogue about how the statement i n those 

cases making the same kind of argument. And the 

Supreme Court says, w e l l , i t wouldn't take very 

i n t e l l i g e n t j u r o r s to look up and see the defendant at 

the defense t a b l e and r e a l i z e t h a t the we i m p l i c a t e d 

him. 

That's j u s t — they have e s t a b l i s h e d or t r i e d 

to e s t a b l i s h t h a t the we means John Graham, A r l o 

Looking Cloud, and Theda Clarke. So to a l l o w i n a 

statement t h a t says twice, we d i d t h i s because we 

didn't want t h i s t o happen again, c l e a r l y i s 

i n c u l p a t o r y and c l e a r l y i s a Brutten c o n f r o n t a t i o n 
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i s s u e . 

MR. JACKLEY: Your Honor, I b e l i e v e t h a t most 

of the Brutten problems are t y p i c a l l y salvaged or 

addressed by redactions i n which you take out the name 

of a co-conspirator f o r a defendant and you put i n we 

or you put i n some other — 

THE COURT: Come on. Get s e r i o u s . 

MR. JACKLEY: I am, Judge. I mean, she does 

not say John Graham i n t h i s statement. 

MR. MURPHY: I would c i t e the Court t o Iron 

Shell vs. Leaply that says that's a f i c t i o n . 

THE COURT: I mean, the only p o s s i b l e reason 

you want the statement i n i s because you want we t o 

include Mr. Graham. I understand t h a t . 

But to t e l l me that we can't draw a r a t i o n a l 

conclusion or that 14 people aren't going t o 

immediately know that we includes John Graham i s — 

you know — 

MR. JACKLEY: But, Judge, my reading of 

Brutten i s t h i s , that the statement i t s e l f cannot do 

that . But a j u r y i s allowed t o draw inferences from 

other evidence i n a t r i a l ; and then t h e r e f o r e , there 

i s not a Brutten problem. That's p r e c i s e l y what i s 

o c c u r r i n g here. I t w i l l take the j u r y t o draw 

inferences from other evidence i n t h i s courtroom which 
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i s p e r m i s s i b l e and which does not create a Brutten 

i s s u e . That's the bas i s behind a l l the Brutten case 

redactions. That i s p e r m i s s i b l e . 

MR. MURPHY: That, Your Honor, i s i n cases 

where the statement i s so attenuated t h a t there are 

m u l t i p l e steps t o l i n k . 

Iron Shell and numerous other cases i n t h i s 

s t a t e as w e l l as f e d e r a l l y say that i f the c l e a r 

i m p l i c a t i o n — the obvious inference i s t h a t the we 

app l i e s t o the defendant, the redaction i s n ' t 

p e r m i s s i b l e , t h a t the statement should not come i n . 

THE COURT: Well, I make the r e q u i s i t e 

f i n d i n g s . F i r s t of a l l , the short note i s , I don't 

t h i n k i t ' s admissible. Rule out conspiracy and 

accomplices. But i t ' s t r u l y an out-of-court statement 

th a t i m p l i c a t e s Mr. Graham beyond c a v e l . There i s — 

might as w e l l put John Boy or JG on i t i n s t e a d of we. 

And I don't see t h a t i t ' s humanly p o s s i b l e t o mistake 

th a t connection. 

There i s no opportunity t o confront or 

cross-examine Ms. Clarke based upon t h a t . That's a 

fundamental r i g h t . A F i f t h Amendment — s i x t h ? 

MR. MURPHY: S i x t h . 

THE COURT: — to confront our accusers. And 

that guarantee from C o l o n i a l days. The r i g h t got so 
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f a r out of whack that Crawford came i n , but i t ' s a 

s t i l l a s t r a i g h t - f o r w a r d c o n f r o n t a t i o n issue and i t ' s 

t r y i n g t o cross-examine someone on what was s a i d w i t h 

a l l of the other a v a i l a b l e information t h a t i s 

presented t o us i n dozens of d i f f e r e n t statements and 

that l i k e . I t would be — i t would be f a i r 

c o n f r o n t a t i o n , and to deprive the defendant of tha t 

opportunity, I th i n k i s c o n s t i t u t i o n a l l y i n v a l i d . 

And then i f you go down the l i s t of, under 

oath, i t ' s not recorded, i t ' s a concealed recorder 

that — i s apparently i t ' s non operable, but 

regardless i t didn't operate. The other statements 

are contrary. There i s no opportunity t o 

cross-examine. 

For whatever i t ' s worth, the person t a k i n g 

the statement i s very c l e a r l y , no matter how i t ' s 

c h a r a c t e r i z e d , working f o r the FBI or very c l o s e l y 

with. Her husband i s a p a r t of that accommodation. 

So there i s a connection t o law enforcement one way or 

the other. 

The extent t o which she's working f o r or 

cooperating w i t h I am not sure that there i s a 

d i s t i n c t i o n w i t h a d i f f e r e n c e there. 

Doesn't mean that the statement i s 

inaccurate. I t doesn't mean that i t was not p r e c i s e l y 
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remembered and put down. I am not saying that a t a l l . 

I am j u s t saying i t runs a f o u l of the South Dakota and 

the United States C o n s t i t u t i o n s . 

And at that p o i n t , l a c k i n g any other 

s i g n i f i c a n t i n d i c i a of r e l i a b i l i t y — i t doesn't even 

come down to he said/she s a i d . She's not here t o say 

and so that's out. 

MR. JACKLEY: For purposes of the record, 

Your Honor, I would request t h a t i f i t i s , i n f a c t , 

being excluded under Brutten, t h a t proper l i m i t i n g 

i n s t r u c t i o n be given to c o r r e c t any concerns that the 

Court has a l l u d e d t o . 

THE COURT: I t h i n k a l i m i t i n g i n s t r u c t i o n 

would be an exer c i s e i n f u t i l i t y . I don't t h i n k the 

we can be cured. I don't t h i n k there i s any way I can 

cure t h a t d e f e c t . I can give an i n s t r u c t i o n on 

r e l i a b i l i t y which I t h i n k would be p r e j u d i c i a l t o the 

st a t e ' s case. I don't see tha t going there i s h e l p f u l 

at a l l . 

MR. JACKLEY: Would the Court consider a 

redac t i o n of the statement t o remove the we? 

THE COURT: No. 

What am I going t o replace i t with? 

MR. JACKLEY: I . 

THE COURT: Then how i s i t admissible? 
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Then i t ' s i r r e l e v a n t . 

MR. JACKLEY: I t ' s a statement against 

i n t e r e s t . I f she was invo l v e d i n the c r i m i n a l venture 

i t ' s f u r t h e r evidence that the j u r y can consider. 

THE COURT: Well, i t says I d i d i t and I 

didn't want i t to happen again. 

How does that r e l a t e to Mr. Graham? 

I f i t doesn't make i t more or l e s s l i k e l y 

t hat Mr. Graham d i d or d i d not do something, then i t ' s 

i r r e l e v a n t by d e f i n i t i o n . So, no. 

I ' l l take your o f f e r of proof as to what's 

there and w e ' l l go from there. 

Please c a l l your next witness. 

MR. JACKLEY: Your Honor, f o r purposes of the 

record, can I mark f o r purposes of the a p p e l l a t e 

record E x h i b i t 23 which i s the statement t h a t ' s been 

excluded? 

THE COURT: Yes. Abs o l u t e l y . 

(Whereupon, the f o l l o w i n g proceedings were 

had i n open court w i t h the j u r y present.) 

THE COURT: S a t i s f i e d t h i s i s the ju r y ? 

MR. JACKLEY: The s t a t e i s , Your Honor. 

MR. MURPHY: Yes, Your Honor. 

THE COURT: You may proceed, Mr. Oswald. 

MR.OSWALD: The s t a t e c a l l s A r l o Looking 
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1 Cloud. 

2 THE COURT: Please r a i s e your r i g h t hand. 

3 ARLO LOOKING CLOUD, 

4 c a l l e d as a witness herein, having been duly sworn, 

5 under oath t e s t i f i e d as f o l l o w s : 

6 THE COURT: Please take a seat i n the witness 

7 ch a i r , s i r . 

8 DIRECT EXAMINATION 

9 BY MR. OSWALD: 

10 Q. Would you introduce y o u r s e l f , please. 

11 A. May name i s A r l o Looking Cloud. 

12 Q- A r l o , were you convicted of a p a r t i c u l a r 

13 crime regarding Anna Mae Aquash? 

14 A. Yes, s i r . 

15 Q. Could you t e l l the j u r y what crime you were 

16 convicted of? 

17 A. A i d i n g and ab e t t i n g . 

18 Q. In what, murder? 

19 A. Yes, s i r . 

20 Q. Was t h a t i n f e d e r a l court? 

21 A. Yes, s i r . 

22 Q. Did you at some po i n t agree t o t e s t i f y i n 

23 t h i s case? 

24 A. Yes, s i r . 

25 Q. Did you want something from the government i n 
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1 regard t o t h a t testimony? 

2 A. No, s i r . 

3 Q. Did the government o f f e r t o give you or give 

4 a recommendation to the — or not a recommendation but 

5 a l e t t e r t o the judge that you cooperated f o r a 

6 sentence reduction? 

7 MR. MURPHY: Objection. Leading. 

8 THE COURT: Overruled. 

9 A. S i r , can you e x p l a i n the question? 

10 Q. (BY MR. OSWALD) Are you — i s there a — you 

11 would l i k e a sentence reduction, wouldn't you? 

12 A. Yes, s i r . 

13 Q. And your understanding i s that i f you 

14 cooperated t h a t the government w i l l inform the judge 

15 as t o your l e v e l of cooperation? 

16 MR. MURPHY: Again, leading, Your Honor. 

17 THE COURT: Overruled. 

18 A. Yes. 

19 Q. (BY MR. OSWALD) How o l d are you, A r l o ? 

20 A. F i f t y - s e v e n . 

21 Q. In — what year were you born? 
22 A. F i f t y - t h r e e . 
23 Q. 1953? 

24 A. Yes. 

25 Q. So i n 1975, d i d you know John Boy Graham or 
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1 John Boy Patton? 

2 A. I was — i t was the f i r s t time I met him. 

3 Q. Okay. We'll t a l k about t h a t . 

4 Did you know Theda Clarke? 

5 A. Yes, s i r . 

6 Q. How d i d you know Theda Clarke, s i r ? 

7 A. I d i d some d r i v i n g f o r her i n the past. 

8 Q. Now, A r l o , j u s t a f t e r Thanksgiving i n 1975 — 

9 I want to take you there. Okay. 

10 •You got i t i n your mind? 

11 A. Yes, s i r . 

12 Q. At some po i n t were you north of Wambli and 
13 south of Kodaka? 

14 A. Yes, s i r . 

15 Q. That's where I want to take you. 
16 Where were you i n the motor v e h i c l e , s i r ? 
17 A. In the back seat. 

18 Q. Describe the car. 

19 A. I t was a red Pinto s t a t i o n wagon. 

20 Q. Who was i n the car? 
21 A. Theda Clarke, John Graham, Annie Mae Aquash, 
22 and I . 

23 Q. Where was Annie Mae i n the car a t t h a t time? 
24 A. In the back hatchback i n the back. 

25 Q. Where was John Graham? 
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1 A. In the f r o n t passenger's s i d e . 

2 Q. So how long had Theda been d r i v i n g i n tha t 

3 area p r i o r t o t h i s ? 

4 A. A few hours, I t h i n k . 

5 Q. Which way were you headed? 

6 I f we're t a l k i n g you had already passed 

7 Wambli, l e t ' s s t a r t there. 

8 Which way were you headed? 

9 A. North. 

10 Q. Is t h a t on the way t o Kodaka? 

11 A. Yes, s i r . 

12 Q. Describe what happened as you were headed 

13 north? 

14 A. When I woke we stopped and we turned around 

15 and we went l e f t , south, on the same highway, on the 

16 same road. 

17 Q. Theda s t i l l d r i v i n g ? 

18 A. Yes, s i r . 

19 Q. Then what happened a f t e r she went south? 

20 A. She drove f o r a while and then she turned 

21 south and then she went north and then she stopped and 
22 she went south again and then she stopped. 

23 Q- Everybody s t i l l i n the same car? 

24 A. Yes, s i r . 

25 Q. Nobody l e f t o f f ? 
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1 A. No, s i r . 

2 Q. When she stopped, what took place? 

3 A. John Boy got out and he went i n the back. 

4 Q. And what d i d he do i n the back? 

5 A. He got Annie Mae Anna Mae and he walked 

6 towards the s i d e . 

7 Q. To the si d e , you said? 

8 A. Yes. Toward the area there. 

9 Q. What d i d you do? 

10 A. I sat i n the car and Theda t o l d me go wit h 

11 him. 

12 Did you do that? 

13 A. Yes, s i r . 

14 Q. Where d i d you guys go? 

15 A. I proceeded t o f o l l o w him. 

16 Ci­ What d i d you see when you were r i g h t behind 

17 thern? 

18 A. I see him standing w i t h Anna Mae and then I 

19 seen him shoot her. 

20 Q. Did you see what kind of gun he shot her 

21 with? 

22 A. No. • 

23 Q. Not at tha t time? 
24 A. Not at the time. 

25 Q. Did you hear Anna Mae saying anything before 
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you heard the shot? 

A. She was saying something but I couldn't — I 

couldn't i d e n t i f y — I c o u l d n ' t — sounded l i k e she 

was praying, but i n her language. 

Q. Okay. 

I t was i n her nati v e language you t h i n k ? 

A. I t h i n k . 

Q. You are f l u e n t i n Lakota, aren't you? 

A. Yes, s i r . 

Q. And d i d i t sound l i k e Lakota language? 

A. No, s i r . 

Q. Well, where was John Boy i n r e l a t i o n t o Anna 

Mae when you here the shot? 

A. He was beside her. 

Q. Did you see the f l a s h of the gun? 

A. No. 

Q. How c l o s e was Mr. Graham t o Anna Mae when you 

here the shot? 

A. He was beside her. 

Q. What d i d you see Anna Mae do when you heard 

the shot? 

A. She went over the bank there. 

Q. Did you hear one shot? 

A. Yes, s i r . 

Q. Did you go down the bottom of the c l i f f and 
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1 check her out at a l l ? 

2 A. No, s i r . 

3 Q. What d i d you guys do then when — a f t e r you 

4 saw her go over the c l i f f ? 

5 A. I asked f o r the gun and I emptied the rounds. 

6 Q. Why d i d you ask f o r the gun? 

7 A. I f i g u r e d I'd be next. I thought I would be 

8 next. 

9 Q. Did you empty some rounds, then? 

10 A. Yes, s i r . 

11 Q. Where at? 

12 A. I don't r e c a l l , but I know I f i r e d them 

13 toward the west. Anywhere. 

14 Q. Was Anna Mae c r y i n g before she was shot? 

15 A. No, s i r . 

16 Q. Now the pan that you say shot her, do you see 

17 him here i n the courtroom today? 

18 A. Yes, s i r . 

19 Q. Where i s he seated? 

20 A. Seated r i g h t there. 

21 Q- Who c o l o r s h i r t i s he wearing? 

22 A. Dark blue. 

23 MR. OSWALD: Your Honor, may the record 

24 r e f l e c t t h i s i d e n t i f i c a t i o n ? 

25 THE COURT: Yes. 
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1 Q. (BY MR. OSWALD) A f t e r you emptied the rounds, 

2 what d i d you f o l k s do? 

3 A. We l e f t . 

4 Q. Was there anything s a i d between the three of 

5 you when you got back i n the car? 

6 A. No, s i r . 

7 Q. When you l e f t , which d i r e c t i o n d i d you go? 

8 A. South. 

9 Q. What happened then? 

10 A. Then we stopped at a bridge and we b u r i e d the 

11 gun. 

12 Q. Did you have anything t o bury i t i n? 

13 A. A p i l l o w case. 

14 Q. Later on, much l a t e r , d i d you go back t o th a t 

15 bridge? 

16 A. Yes. 

17 Q. Why? 

18 A. To see i f i t was s t i l l there. 

19 Q. Was i t ? 

20 A. No, s i r . 

21 Q. Was the p i l l o w case s t i l l there? 
22 A. No, s i r . 

23 Q. Who a c t u a l l y buried i t ? 
24 A. We both d i d . 

25 Q. Now, when you went back t o look f o r t h a t gun 
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1 again, how much l a t e r was i t from the time t h a t you 

2 looked f o r i t to when you bu r i e d i t ? 

3 A. A few years. 

4 Q. A f t e r you f o l k s b u r i e d the gun, what 

5 happened 2 

6 A. We l e f t and we got on to 18 and was headed 

7 back towards again Denver. 

8 Q. Mr. Looking Cloud, i n Denver, were you a 

9 res i d e n t of Denver at t h i s time? 

10 A. Yes, s i r . 

11 Q. Who was Troy Lynn Yellow Wood? 

12 A. Troy Lynn Yellow Wood i s the niece of Theda 

13 Clarke 

14 Q. Now, we were t a l k i n g about the i n c i d e n t on 

15 the c l i f f , r i g h t ? I want to take you back a few days. 

16 Are you wit h me there? 

17 A. Yes, s i r . 

18 Q. You are i n Denver? 

19 A. Yes, s i r . 

20 Q. Whose house d i d you go over to? 
21 A. Troy Lynn. 
22 Q. Why d i d you go t o Troy Lynn's house? 
23 A. I went t o look f o r a f r i e n d of mine. 
24 Q. And t h a t was who? 
25 A. Joe Morgan. 
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Q. Why d i d you do that? 

A. So I do go part y around. 

Q. Where and you go to look f o r Troy Morgan? 

A. Troy Lynn's. 

Q. When you got t o Troy Lynn's, what happened? 

A. I knocked on the door. The back door. And 

Troy Lynn answered the door. And she t o l d me to wait, 

so I waited, and Theda came out. 

Q. Then what happened? 

A. And Theda asked me what I was doing. I f I 

was doing anything or i f I was sober and i f I could 

help her d r i v e t o Rapid C i t y . And then she t o l d me 

w e ' l l be r i g h t back. 

Q. What d i d you say? 

A. I thought about i t and I s a i d yeah. Since 

they was going t o be f o r maybe a day. 

Q. Did she ever mention t o you why? 

MR. MURPHY: Objection. C a l l s f o r hearsay. 

Q. (BY MR. OSWALD) Just answer yes or no. 

A. Yes. 

THE COURT: Sustained. That question 

doesn't, but the next one w i l l . 

Q. (BY MR. OSWALD) She t o l d you why, then — 

j u s t answer yes or no. 

Did she t e l l you why? 
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A. Yes. 

Q. Did you go i n the house, then? 

A. Yes. 

Q. What d i d you see i n the house? 

A. I went down to the basement. She t o l d me to 

go down t o the basement. 

Q. What d i d you see there? 

A. I go down to the basement and I see 

Mr. Graham and I see a lady s i t t i n g on a couch. 

Q. Have you ever met t h i s lady before? 

A. I have never met e i t h e r of them. 

Q. You mean Graham and t h i s lady? 

A. Yes. 

Q. Did you get introduced t o Mr. Graham? 

A. Yes, s i r . 

Q. Did you ev e n t u a l l y f i n d out who t h i s lady was 

that was downstairs? 

A. Yes, s i r . 

Q. Who was that? 

A. Anna Mae Aquash. 

Q. What happened downstairs then? 

A. She t o l d me t o wait, and a few minutes l a t e r 

she came downstairs and asked us — she t o l d us i f we 

was ready t o go. 

MR. MURPHY: Objection. C a l l s f o r hearsay. 
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THE COURT: Sustained. 

MR. MURPHY: Move t o s t r i k e . 

THE COURT: I'm going to change the r u l i n g . 

Overruled. 

Q. (BY MR. OSWALD) What d i d she say, then, t o 

you? 

A. She asked i f we was ready t o go. 

Q. And then? 

A. And then she asked — 

THE COURT: Hold on. That's one answer. 

Q. (BY MR. OSWALD) And d i d you answer t o that? 

A. Yes, s i r . 

Q. Did she add anything t o that? 

MR. MURPHY: Objection. C a l l s f o r hearsay. 

THE COURT: I want t o know where we're going. 

We're g e t t i n g i n t o hearsay other than i n t r o d u c t o r y 

comments. 

Q. (BY MR. OSWALD) Mr. Looking Cloud, when you 

say she, are we t a l k i n g about Theda? 

A. Yes, s i r . 

Q. So we're not t a l k i n g about Anna Mae Aquash 

saying these things t o you? 

A. Yes. I t ' s not Anna Mae. 

Q. A f t e r the conversation, what d i d you see 

happening? 
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1 A. Theda asked f o r a rope. 

2 Q. Did a rope show up? 

3 A. Yes. 

4 Q. What — who had the rope at tha t p o i n t , you? 

5 A. No, s i r . Theda — Troy Lynn. She asked Troy 

6 Lynn t o get the rope. 

7 Q. Then what happened? 

8 A. She brought down a rope. 

9 Q. What happen then? 

10 A. And John Boy t i e d her up. 

11 Q. Were you present and you saw that? 

12 A. Yes, s i r . 

13 Q. How d i d he t i e her up? 

14 A. He t i e d her hands. 

15 Q. In the f r o n t or the back? 

16 A. Front. 

17' Q. What happened then, A r l o ? 

18 A. And then we leave. 

19 Q. When you l e f t , d i d you go out the door of the 

20 back or the f r o n t ? 
21 A. The back door. 

22 Q. Then where d i d you go once you got out the 
23 back door? 

24 A. We went to Theda's car, t o the P i n t o . 

25 Q. Can you describe the sea t i n g arrangement? 
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A. I was d r i v i n g and Theda was i n the 

passenger's s i d e and John Boy was i n the back seat and 

Anna Mae was i n the back compartment there, the trunk 

area. 

Q. That hatchback area? 

A. Yes, s i r . 

Q. Is i t the same Pinto as we t a l k e d about 

e a r l i e r ? 

A. Yes, s i r . 

Q. Did you ever hear Anna Mae saying anything? 

A. . No. 

Q. Right then? 

A. No, s i r . 

Q. What d i d you t h i n k when you saw the rope and 

saw her hands being t i e d ? 

MR. MURPHY: Objection. Relevance. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) You may answer. 

You can answer, s i r . 

A. That i t might be ser i o u s . 

Q. I am sorry? 

A. I t could be seri o u s . 

Q. I t could be serious, you said? 

MR. OSWALD: Is that what he said? 

THE COURT: Yes. 
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Q. (BY MR. OSWALD) Answer t h i s yes or no i f you 

would, Mr. Looking Cloud. 

Did you know why you were going t o Rapid C i t y 

w ith Anna Mae? 

A. I was t o l d — 

Q. Yes or no, s i r . 

A. No. 

Q. Well, what were you t o l d ? 

MR. MURPHY: Objection. C a l l s f o r hearsay. 

THE COURT: Sustained. 

Q. (BY MR. OSWALD) So you got i n t h i s car and 

that's where we're at and she's t i e d up i n the 

hatchback. 

From there, what happened next? 

A. I drove north. 

Q. Where d i d you.go? 

A. I went through Cheyenne and somewhere on the 

other s i d e of Cheyenne Theda drove. 

Q. Did you have any conversations on the t r i p 

i n s i d e the car? 

A. No. 

Q. Do you r e c a l l i f you stopped f o r bathroom 

breaks or gas or anything? 

A. No, s i r . 

Q. No you didn't or no you don't r e c a l l ? 
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1 A. I don't r e c a l l . 

2 Q. Did you do any sl e e p i n g on the way up, i f you 

3 r e c a l l ? 

4 A. Yes, s i r , I d i d . 

5 Q. Was Anna Mae always i n the hatchback a l l the 

6 way on the t r i p ? 

7 A. Yes, s i r . 

8 Q. Did you know where you were headed f o r ? What 

9 town? 

10 A. Yes, s i r . 

11 Q. What town was that? 

12 A. Rapid C i t y . 

13 Q. E v e n t u a l l y d i d you get t o Rapid C i t y ? 

14 A. Yes, s i r . 

15 Q. Then what happened? 

16 A. Then we go t o an apartment. 

17 Q. Do you know whose apartment? 

18 A. At the time I d i d not. 

19 Q. Did you f i n d out l a t e r ? 

20 A. Yes, s i r . 

21 Q. Whose apartment? 

22 A. Thelma Rios. 

23 Q. Describe t h i s apartment. 

24 A. I t was empty. 

25 Q. L i k e empty l i k e no people or no f u r n i t u r e ? 
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A. No people and no f u r n i t u r e . 

Q. Was i t an o l d one or new apartment? 

A. A new apartment. 

Q. Was Anna Mae with you at t h i s time? 

A. I don't r e c a l l . 

Q. Was John Graham wi t h you at t h i s time? 

A. We were a l l together. 

Q. So l e t me reask you, then, was Anna Mae s t i l l 

w i t h you? 

A. We were a l l together. 

Q. What didn't you r e c a l l i n the f i r s t question 

I j u s t asked you? 

A. She was not with me. 

Q. Where was she? 

A. She was probably i n s i d e the apartment i n a 

room. 

Q. Well, you were a l l — were you a l l three 

together or four of you together from Denver t o Rapid 

C i t y ? 

MR. MURPHY: Objection. Leading the witness. 

A. Yes. 

THE COURT: Overruled. 

Q. (BY MR. OSWALD) And you s a i d you were a l l 

together at the apartment, r i g h t ? 

A. Yes, s i r . 
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1 Q. A l l four of you? 

2 MR. MURPHY: Asked and answered. 

3 THE COURT: Overruled. 

4 A. Yes. 

5 Q. (BY MR. OSWALD) What happened i n t h i s 

6 apartment, A r l o ? 

7 A. Theda asked me i f I was hanging over and I 

8 sa i d yes so she gave me a couple p i l l s and I took the 

9 p i l l s and I went to sleep. 

10 Q. Was Theda a nurse? 

11 A. Yes, s i r . 

12 Q. Do you know what kind of p i l l s she gave you? 

13 A. I assumed they were a s p i r i n . 

14 Q. You had been drinking? 

15 A. The night before, yes. 

16 Q. Okay. 

17 What do you r e c a l l happening next, s i r ? 

18 A. I go use the restroom. 

19 Q. Are you s t i l l i n the apartment are we t a l k i n g 

20 about? 

21 A. Yes, s i r . 

22 Q. Then what happened? 

23 A. Then I passed the top — 

24 MR. MURPHY: Your Honor, I am going t o object 

25 at t h i s p o i n t and ask that we b r i e f l y approach the 
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bench. 

THE COURT: Very good. 

(Whereupon, a bench conference was then 

held.) 

MR. MURPHY: I j u s t wanted t o renew my motion 

i n l i m i n e regarding the rape a l l e g a t i o n a t t h i s p o i n t . 

THE COURT: I don't t h i n k the rape a l l e g a t i o n 

can f l y a k i t e , but they can proceed w i t h t h i s matter. 

There may or may not be matters of sexual play . 

Whether or not there i s or not I don't know but I 

th i n k they are e n t i t l e d to go there. But I a i n ' t 

going t o c a l l i t a rape unless there i s some evidence 

of t h a t . 

MR. MURPHY: I j u s t wanted my record 

preserved. 

Thank you. 

THE COURT: 

(Whereupon, the d i s c u s s i o n a t the bench was 

then concluded.) 

Q. (BY MR. OSWALD) A l l r i g h t . 

We're at the po i n t where you went t o the 

bathroom? 

A. Yes, s i r . 

Q. Then what happened? 

What d i d you observe? 
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A. I heard two people having sex. 

Q. You heard those noises? 

A. Yes, s i r . 

Q. Where were they coming from? 

A. From the room where John Boy and Anna Mae 

were a t . 

Q. What d i d you do then? 

A. I used the bathroom and I went back t o my 

room. 

Q. Did you ever see Anna Mae un t i e d from when 

you l e f t Denver? 

A. I don't r e c a l l . 

Q. What happened next? 

A. W e l l , Theda wanted me to go wi t h her across 

the s t r e e t t o another apartment. 

Q. Did you do that. 

A. Yes, s i r . 

Q. What d i d you do across the s t r e e t there? 

A. Went across the s t r e e t . We got some 

breakfast. 

Q. Did you eat there or d i d you have t o haul the 

food somewhere? 

A. I b e l i e v e we hauled i t back. We hauled i t 

back.to the apartment. 

Q. You t e s t i f i e d t hat you thought you heard — 
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tha t you heard noises of two people having sex. 

Where was Theda at t h i s time? 

A. I don't r e c a l l . 

Q. Now, the two people that you t a l k e d about, 

which two are we t a l k i n g about? 

A. John Boy and Anna Mae. 

Q. What happened next, Mr. Looking Cloud? 

A. We — we get the food from the l a d i e s there 

at the house and we go back. And I go back t o sleep 

again. 

Q. Then what happened? 

A. Then i n the afternoon Theda wakes me and she 

wants me t o go get some gas. 

Q. Did you do that? 

A. Yes, s i r . 

Q. What d i d you do? 

A. I went down t o the gas s t a t i o n and not f a r 

from there I have a f r i e n d . His name i s Tony Red 

Cloud. So I go v i s i t him. 

Q. Then what happened? 

A. And then I have dinner w i t h him and then I go 

back t o the apartment. 

Q. Were you l a t e g e t t i n g back there? 

A. Yes. 

Q. What happened when you got back there? 
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1 A. She was p r e t t y upset. She wanted t o know 

2 where I went. Where I was. 

3 Q. And who i s she? 

4 A. Theda. 

5 Q. Did you t e l l her? 

6 A. Yes, I d i d . 

7 Q. Did she curse you out? 

8 A. Yes. 

9 Q. What happened next? 

10 A. And then we leave and I d r i v e t o Sharp's 

11 Corner. 

12 Q. Then what happened? 

13 A. And then she d r i v e s . 

14 Q. Anna Mae? 

15 A. Theda d r i v e s from an — Sharp's Corner. 

16 Q. Where was Anna Mae at t h i s time? 

17 A. In the back area. 

18 Q. Who was a l l i n the car? 

19 A. There was John Boy, Theda, I, and Anna Mae. 

20 Q. John Boy, the same man you pointed out 

21 e a r l i e r here? 
22 A. Yes, s i r . 

23 Q. Where d i d you go? 

24 A. Theda d r i v e s from Sharp's Corner and when I 

25 woke, l a t e r I f i n d out we're i n Rosebud. 
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1 Q. Were you and Tony Red Cloud d r i n k i n g , by the 

2 way r i n Rapid C i t y ? 

3 A. No, s i r . 

4 Q. You went t o Rosebud, you said? 

5 A. Yes. 

6 Q. Where at i n Rosebud? 

7 A. We went to a house. 

8 Q. Do you know whose house? 

9 A. Later I f i n d out. I t ' s — 

10 MR. MURPHY: Objection. Lack of personal 

11 knowledge. 

12 THE COURT: Ask the next question. 

13 Q. (BY MR. OSWALD) At the house th a t you went 

14 to, d i d you — you were a l l s t i l l four together? 

15 A. Yes, s i r . 

16 Q. What happened when you got t o t h i s house? 

17 A. Theda goes i n s i d e . 

18 Q. Okay. 

19 And then what happened when Theda went 

20 i n s i d e ? 

21 A. She went i n s i d e and then she comes out. She 
22 gets John Boy and they both go back i n . And — 

23 Q. Why didn't you go i n a t t h i s time? 

24 A. She t e l l s me t o stand — 

25 MR. MURPHY: Objection. Hearsay. 
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THE COURT: Sustained. 

Q. (BY MR. OSWALD) Were you ordered t o do 

something? 

Just answer t h i s yes or no. 

A. Yes. 

MR. MURPHY: Your Honor, i t ' s an end run 

around the hearsay. 

THE COURT: I understand that, but i t ' s — 

i t ' s o verruled. 

MR. OSWALD: May the answer stand? 

THE COURT: The answer stands. 

Q. (BY MR. OSWALD) What d i d you do, then, 

outside when those two, John Boy and Theda, went i n? 

A. She t e l l s me — 

MR. MURPHY: Objection. Hearsay. 

THE COURT: Yeah. 

Mr. Looking Cloud, you need t o q u i t answering 

every question or almost every question w i t h what 

somebody e l s e s a i d . The question was what d i d you do. 

That's the answer I expect t o come w i t h the question. 

THE WITNESS: Yes, s i r . 

THE COURT: Thank you. 

Q. (BY MR. OSWALD) What d i d you do outside, 

then? 

A. I stand. 
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1 Q. Where was Anna Mae? 

2 A. In the same area. The same trunk area. 

3 Q. Did you walk away from the car? 

4 A. No, s i r . 

5 Q. Did Anna Mae walk away from the car? 

6 A. No, s i r . 

7 Q. Just answer t h i s yes or no a l s o . 

8 Would you do that f o r me? 

9 A. Yes, s i r . 

10 Q. Did you do what you were supposed t o do? 

11 MR. MURPHY: Objection. I t ' s going through 

12 the hearsay again. 

13 THE COURT: I t h i n k we asked him what he d i d . 

14 He s a i d stand. I th i n k he can answer th a t question. 

15 Q. (BY MR. OSWALD) You may answer. 

16 A. Can I have the question, please? 

17 Q. Did you do what you were supposed to do? 

18 A. Yes, s i r . 

19 Q. Did Anna Mae t a l k t o you out there? 

20 A. No, s i r . 

21 Q. Did you see her moving around at a l l ? 
22 A. No, s i r . 

23 Q. What was she doing i n the trunk — or excuse 

24 me, hatchback? 

25 A. I don't know. 
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Q. Were you watching her a t a l l ? 

A. No, s i r . 

Q. Where were you standing? 

A. I was standing i n the back. 

Q. The back of what? 

A. The P i n t o . 

Q. The car? 

A. Yes. 

Q. Did you ever leave t h a t car area where you 

were standing when John Boy and Theda were i n the 

house? 

A. No, s i r . 

Q. Do you know how long they were i n the house 

A. Not l o n g / 

Q. At some p o i n t d i d they come out? 

A. Yes, s i r . 

Q. Then what d i d you do? 

A. Then I asked Theda i f I — i f I can use the 

restroom, the bathroom. 

Q. J u s t answer t h i s yes or no. Did you go i n 

the house? 

A. Yes, s i r . 

Q. Did you use the restroom? 
A. Yes, s i r . 

Q. Did you leave t h i s Rosebud area eventually? 
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1 A. Yes, s i r . 

2 Q. In the same car? 

3 A. Yes, s i r . 

4 Q. Was Anna Mae i n s t i l l the same spot? 

5 A. Yes, s i r . 

6 Q. Who drove, do you know? 

7 A. I drove f o r a l i t t l e while t i l l we got t o the 

8 highway and Theda drove. 

9 Q. Where d i d you go? 

10 A. We go t o A l l e n . 

11 Q. Do you know whose house you went to? 

12 A. Yes, s i r . 

13 Q. And who i s that? 

14 A. Dick M a r s h a l l . 

15 Q. What happened at Dick Marshall's when you 

16 f i r s t got there? 

17 A. We go i n s i d e . 

18 Q. You say we, who do you mean, s i r ? 

19 A. The same four. 

20 Q. What happened i n s i d e of Dick Marshall's house 

21 when you f i r s t went i n ? 

22 A. Theda goes i n t o the bedroom w i t h Dick 

23 M a r s h a l l He was already i n there. 

24 Q. J u s t Theda alone? 

25 A. Yes, s i r . 
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Q. Who was then l e f t , any c h i l d r e n around or 

what are we t a l k i n g about? 

A. No, s i r . 

Q. Okay. 

So who was out there outside of the bedroom? 

A. There was Cleo, Anna Mae, John Boy, and I . 

Q. How long was Theda and Mr. M a r s h a l l i n th a t 

bedroom? 

A. Not very long. 

Q. Can you give me l i k e hours or minutes? 

A. Minutes. 

Q. What happened, then, when they came out? 

A. She asked us to go i n t o the bedroom. 

Q. Theda did? 

A. Yes. Yes, s i r . 

Q. So when you say us, who went i n there? 

A. John Boy and I . 

Q. And you? 

A. Yes, s i r . 

Q. The two of you went i n also? 

A. Yes, s i r . 

Q. So who was i n the bedroom now? 

A. I t was Dick M a r s h a l l , Theda, John Boy, and I . 

Q. What d i d you see when you went i n there? 

A. Dick M a r s h a l l was passing a note back t o 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Theda. 

Q. Did you see what was on the note? 

A. No, s i r . 

Q. Do you have any idea where t h a t note came 

from? 

MR. MURPHY: Objection. C a l l s f o r 

sp e c u l a t i o n . 

THE COURT: The answer i s yes or no. 

A. No, s i r . 

Q. (BY MR. OSWALD) What d i d you see Theda do 

wit h t h i s note? 

A. She puts i t i n her pocket. 

Q. Did you look at the note? 

A. No, s i r . 

Q. Did you — had you touched i t ? 

A. No, s i r . 

Q. Nobody handed i t to you? 

A. I don't r e c a l l . 

Q. Did you see anybody reading the note? 

A. No, s i r . 

Q. A f t e r she stuck that note i n her pocket, what 

happened? 

A. Dick M a r s h a l l reaches i n the bottom drawer 

and he p u l l s out a box, opens the box, and there i s a 

p i s t o l i n there and he hands i t t o Theda. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



216 

1 Q. And he hands i t t o who? 

2 A. Theda. 

3 Q. Did she take i t ? 

4 A. Yes, s i r . 

.5 Q. What d i d she do i t with, do you know? 

6 A. She pockets i t . 

7 Q. Anything e l s e that she was handed? 

8 A. Yes, a box. A box of s h e l l s . 

9 Q. Did you see what she d i d wi t h the s h e l l s ? 

10 A. Yes. 

11 Q. What? 

12 A. She pockets them. 

13 Q. Did you hear the conversation t h a t occurred 

14 i n s i d e t h a t bedroom? Just yes or no. 

15 A. No, s i r . 

16 Q. You didn't? 

17 A. No, s i r . 

18 Q. Was there any t a l k i n s i d e t h a t bedroom when 

19 you were there? 

20 A. No, s i r . 

21 Q. So when you and John Boy went i n the second 
22 time, there was no conversation? 

23 MR. MURPHY: Asked and answered. 

24 A. No, s i r . 

25 THE COURT: Sustained. 
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Q. (BY MR. OSWALD) What happened then, s i r , 

a f t e r the s h e l l s and the gun got handed? 

A. Then we leave. 

Q. In the same car? 

A. Yes, s i r . 

Q. With Annie Mae? 

A. Yes, s i r . 

Q. Do you remember who was d r i v i n g then? 

A. I was, s i r . 

Q. Where was Annie Mae? 

A. In the same area i n the back. 

Q. Then where d i d you go? 

A. Then we took the road from A l l e n and I don't 

know what the number i s , but we go through Red Water. 

On the Red Water bridge going towards Wambli t h i s b i g 

o l d owl comes out of nowhere and goes i n f r o n t of the 

wind s h i e l d where Theda i s s i t t i n g . And then we 

proceed — 

Q. Okay. 

Let me ask t h i s , that s t i c k s i n your mind, 

tha t owl? 

A. Yes. 

Q. In Lakota t r a d i t i o n , does th a t have any 

meaning t o you? 

MR. MURPHY: Objection. Relevance. 
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1 THE COURT: Sustained. 

2 Q. (BY MR. OSWALD) Where d i d you go, then, from 

3 A l l e n ? 

4 Whose place? 

5 A. My grandmother's. 

6 Q. Where was that? 

7 A. In Potato Creek. 

8 Q. Why d i d you go there? 

9 A. To get some gas. 

10 Q. And how d i d you get gas at Potato Creek? 

11 A. I siphoned i t from her car. 

12 Q. Did you t a l k t o grandma at th a t time? 

13 A. A l i t t l e . 

14 Q. Was t h i s your boyhood home? 

15 A. No. 

16 Q. Was t h i s the grandma that r a i s e d you? 

17 A. No, s i r . 

18 Q. Where d i d you go from Potato Creek? 

19 A. We go towards Wambli. 

20 Q. Who i s i n the car? 

21 A. The same four. 

22 Q. What happened when you went towards Wambli? 
23 A. There was a j u n c t i o n going towards I n t e r i o r 

24 and j u s t before you get t o the j u n c t i o n we see a red 

25 l i g h t i n the back. Theda points out t h a t there i s a 
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red l i g h t behind us. 

Q. A red l i g h t , l i k e , are you t a l k i n g l i k e a 

s t o p l i g h t or something else? 

A. L i k e a f l a s h i n g red l i g h t . A p o l i c e car. 

Q. Okay. 

So d i d you see i t , then? 

A. Yes, s i r . 

Q. What happened then when you saw that? 

A. Theda hands me the gun. 

Q. Then what happened? 

A. I put i t underneath the seat and we continue. 

Q. And then you continued to — t i l l what 

happened? 

A. T i l l the red l i g h t goes towards — when he 

h i t s the j u n c t i o n , he goes north towards I n t e r i o r and 

Theda asks f o r the gun back. 

Q. Did you give i t t o her? 

A. Yes, s i r . 

Q. Did you know at t h i s time whether t h a t gun 

was loaded or unloaded? 

A. No, s i r . 

Q. You didn't know? 

A. Yes, s i r . 

Q. Can you describe t h i s gun, s i r ? 

A. I t was a s i l v e r — s i l v e r w i t h a red handle, 
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1 I t h i n k . Yeah. S i l v e r w i t h a red handle. 

2 Q. Do you know the d i f f e r e n c e between an 

3 automatic, semiautomatic and a revolver? 

4 A. Yes, s i r . 

5 Q- Was t h i s a re v o l v e r or semi-automatic? 

6 A. Revolver. 

7 Q. Okay. 

8 A f t e r she — a f t e r you hand t h i s gun back t o 

9 her, what happened? 

10 Where d i d you go? 

11 A. We go t o Wambli. 

12 Q. Where at i n Wambli? 

13 A. We go t o a house. 

14 Q. Do you know whose house? 

15 A. No, s i r . 

16 Q. What happen at t h i s house? 

17 A. We switch d r i v e r s . I get i n the back seat. 

18 Theda d r i v e s , and John Boy gets on the passenger's 

19 si d e . 

20 Q. Did you go i n t o t h i s house? 

21 A. No, s i r . 

22 Q. So was t h i s house j u s t a stopping-off p o i n t ? 

23 A. No, s i r . 

24 Q. E x p l a i n t h a t , please. 

25 A. She goes t o the house but there was no one 
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1 home so she comes back i n t o the car and she d r i v e s t o 

2 another house. 

3 Q. Anna Mae s t i l l i n the hatchback? 

4 A. Yes, s i r . 

5 Q. Then what happened at t h i s other house? 

6 A. No one was home or no one answered the door. 

7 Q. Was t h i s d a y l i g h t or dark? 

8 A. I b e l i e v e i t was s t i l l — i t was s t i l l dark. 

9 Q. Then what happened a f t e r the second house? 

10 A. The t h i r d house — tha t would be the t h i r d 

11 house and we rested. I t h i n k we rested. Went t o 

12 sleep maybe f o r a l i t t l e w h i l e . 

13 Q. A l l of you? 

14 A. I know I d i d . 

15 Q. What d i d the others do? 

16 A. I don't know. 

17 Q. Where d i d you go then? 

18 A. We go north headed towards Kodaka. 

19 Q. And then what happened? 

20 A. And then we stop. 
21 Q. Is t h a t where we s t a r t e d t h i s s t o r y ? 

22 A. Yes, s i r . 

23 I t ' s not a story, i t ' s the t r u t h . 

24 Q. Do you — do you have any remorse about what 

25 happened t o Annie Mae? 
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1 MR. MURPHY: Objection. Relevance. 

2 THE COURT: Sustained. 

3 Q. (BY MR. OSWALD) Okay. Don't answer t h a t . 

4 A f t e r — l e t me take you back a f t e r you 

5 bu r i e d the gun. 

6 You s a i d you headed t o Denver? 

7 A. Yes, s i r . 

8 Q. A l l four of you? 

9 A. Yes, s i r . 

10 Q. Excuse me. 

11 A. Three. 

12 Q. Three of you? 

13 A. Yes, s i r . 

14 Q. And i t was Theda, you, and who els e ? 

15 A. I t was Theda, John Boy, and I . 

16 Q. Do you know John T r u d e l l ? 

17 A. Yes, s i r . 

18 Q. Did you ever t e l l him t h i s or p a r t s of i t ? 

19 A. Yes, s i r . 

20 Q. Was Troy Lynn along a t the time? 

21 A. Yes, s i r . 

22 Q. Did you ever c a l l Anna Mae's daughter? 

23 A. Yes, s i r . 

24 Q- When was t h a t , s i r ? 

25 A. 2003, maybe. 2003, maybe. 
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1 Q. Where d i d you c a l l to? 

2 Do you know the country? 

3 A. No. 

4 Q. Did you t a l k t o the person who i d e n t i f i e d 

5 h e r s e l f as Anna Mae's daughter? 

6 A. Yes, s i r . 

7 Q. What was her f i r s t name? 

8 A. Denise. 

9 Q. What d i d you t e l l Denise? 

10 MR. MURPHY: Your Honor, o b j e c t i o n . He's 

11 being asked about p r i o r statements before he's been 

12 impeached. 

13 THE COURT: I am going t o s u s t a i n i t . 

14 Where are we i n terms of your examination? 

15 MR. OSWALD: We could take a recess. 

16 THE COURT: We should. 

17 MR. OSWALD: Okay. 

18 THE COURT: I promise 15 minutes, f o l k s . 

19 Remember the admonition not t o t a l k t o 

20 anybody about the case and not t o form any opinions. 

21 Thank you. 

22 (Whereupon, the f o l l o w i n g proceedings were 

23 had out of the presence of the jury.) 

24 THE COURT: Counsel, I want to t h i n k about 

25 th a t l a s t r u l i n g . I am not sure where I want t o go 
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wit h t h a t . 

(Off the record.) 

THE COURT: Okay. 

S a t i s f i e d t h i s i s the j u r y , Mr. Jackley? 

MR. JACKLEY: Yes, Your Honor. 

MR. MURPHY: Yes, s i r . 

THE COURT: Mr. Oswald, you may p i c k up — I 

changed the l a s t r u l i n g I made. You may pursue that 

l i n e of questioning. 

MR. OSWALD: Thank you. 

Q. (BY MR. OSWALD) Mr. Looking Cloud, we were 

t a l k i n g about what you t o l d Denise. 

Do you remember that? 

A. Yes, s i r . 

Q. Okay. 

What was i t you t o l d her? 

MR. MURPHY: Your Honor, I renew my o b j e c t i o n 

because the statement doesn't predate the motive t o 

f a b r i c a t e . 

THE COURT: Overruled. 

The o b j e c t i o n i s noted. 

Q. (BY MR. OSWALD) You may answer t h a t . 

A. I t o l d her t h a t John Boy shot her and there 

was Theda and I, and I was sorry . 

Q. And what? 
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A. I — i f I had known tha t something l i k e t h a t 

was going t o happen. 

MR. MURPHY: Objection, Your Honor. This i s 

s e l f - s e r v i n g and i t doesn't respond to the question. 

THE COURT: That's t r u e . That — the 

o b j e c t i o n i s sustained. 

That answer i s s t r i c k e n . Folks w i l l 

d i s r e g a r d i t . 

Q. (BY MR. OSWALD) Mr. Looking Cloud, do you 

know Robert Ecoffey? ' 

A. Yes, s i r . 

Q. At some po i n t i n 1994 d i d you meet Robert 

Ecoffey a t t h a t crime scene? 

A. Yes, s i r . 

Q. Excuse me, was t h i s 1995? 

A. Yes, s i r . 

Q. Okay. 

I'd l i k e t o show you what's been marked 

State's E x h i b i t 35. 

Do you see that p i c t u r e ? 

A. Yes, s i r . 

Q. Do you recognize whose i n there? 

A. Yes, s i r , I you do. 

Q. Does t h i s d epict what occurred and what you 

observed on t h a t day? 
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1 A. Yes, s i r . 

2 Q. Whose i n that p i c t u r e , s i r ? 

3 A. There i s Mr. Ecoffey, Mr. Ianuchi, and 

4 myself. 

5 Q. Is that how you looked back then? 

6 A. Yes, s i r . 

7 Q. You j u s t — had you j u s t gotten out of j a i l , 

8 then? 

9 A. Yes, s i r . 

10 MR. OSWALD: I would o f f e r E x h i b i t 35. 

11 MR. MURPHY: No ob j e c t i o n . 

12 THE COURT: W i l l be received. 

13 MR. OSWALD: I would l i k e t o put t h i s on the 

14 w a l l , i f you may? 

15 THE COURT: Uh-huh. 

16 Q. (BY MR. OSWALD) Mr. Looking Cloud, where are 

17 we at r i g h t here r e f e r r i n g t o State's E x h i b i t 35? 

18 A. We are on the edge. 

19 Q. Is t h a t where Anna Mae went over? 

20 A. Yes. 

21 Q. Are you t e l l i n g your s t o r y t o Mr. Ecoffey 

22 r i g h t there? 

23 A. Yes, s i r . 

24 Q. Mr. Looking Cloud, on the way back t o Denver, 

25 the three of you now, d i d Theda make any comments 
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about what took place? 

Just yes or no. 

A. Yes, s i r . 

MR. OSWALD: I am o f f e r i n g the next question 

as a co-conspirator exception t o the hearsay. 

MR. MURPHY: Object, your Honor. Doesn't 

meet the requirements. 

THE COURT: Come on up. 

(Whereupon, a d i s c u s s i o n was then h e l d at the 

bench.) 

THE COURT: F i r s t of a l l , whisper. 

MR. OSWALD: I f anybody asks or t a l k s about 

i t , j u s t t e l l them th a t I d i d i t . Theda i s saying 

t h i s . 

MR. MURPHY: Statement i s e x c u l p a t i n g another 

defendant r e q u i r i n g corroboration before they are 

admissible. The other t h i n g as co-conspirator 

statements, i t has t o do more than merely describe or 

d i s c r e d i t an event. I t has t o somehow f u r t h e r the 

event. The event was over at tha t time. 

MR. OSWALD: May I, Judge? 

May I rep l y ? 

THE COURT: Your response t o the 

corroboration? I t h i n k t h a t that's a c o r r e c t 

statement of the law. 
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MR. OSWALD: I don't b e l i e v e i t i s , Judge. 

THE COURT: You got a u t h o r i t y f o r me? E i t h e r 

s i d e . 

MR. OSWALD: The a u t h o r i t y i s t h a t I don't 

b e l i e v e there i s a u t h o r i t y on the other side f o r 

corroboration. People — State vs. Tiegen d i d n ' t 

r e q u i r e c o r r o b o r a t i o n . 

MR. MURPHY: This i s n ' t co-conspirator 

statements. I would not be able to admit t h i s 

statement and — i f I was t r y i n g to prove t h a t Theda 

d i d i t , because I don't have corroboration f o r a 

statement t h a t exculpates a codefendant. I b e l i e v e 

804(b)(3), statements against i n t e r e s t , i s the r u l e . 

This i s a statement against Theda's i n t e r e s t and I can 

grab the r u l e — Marty has i t here. 

MR. OSWALD: A c t u a l l y , Judge — 

THE COURT: Read the l a s t sentence. 

MR. OSWALD: Okay. 

Judge, I'm not t a l k i n g that s t a t u t e . 

THE COURT: Is not admissible unless 

c o r r o b o r a t i n g circumstances c l e a r l y i n d i c a t e the 

t r u s t w o r t h i n e s s of the declarant. I t ' s not met. 

MR. OSWALD: This i s a co-conspirator 

statement by somebody i n furtherance of the 

conspiracy. I t had j u s t happened, Judge. I t ' s 
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c l e a r l y under State vs. Tiegen admissible. This 

s t a t u t e i s the wrong one that's c i t e d f o r applying — 

THE COURT: I am not awed by the conspiracy 

but I am st r u c k by the corroboration and I don't t h i n k 

you got i t . In f a c t , there i s no i n d i c i a — there i s 

no i n d i c a t i o n that i t i s r e l i a b l e f o r c r y i n g out loud. 

I mean a l l your evidence i s d i r e c t l y contrary. 

So how are you t r y i n g t o t e l l me there i s 

some evidence t h a t t h i s i s r e l i a b l e ? 

MR. OSWALD: I j u s t — I j u s t t h i n k t h a t 

r e l i a b i l i t y of corrob o r a t i o n i s not the standard you 

use f o r a co-conspirator statement. 

MR. MURPHY: I f the evidence i s a l l — 

whether i t 1 s a co-conspirator or any other b a s i s you 

are now t r y i n g t o put i n testimony t h a t you know t o be 

untrue or a t l e a s t b e l i e v e d t o be untrue. 

THE COURT: I t h i n k the l a s t statement i n the 

r u l e c o n t r o l s . I t ' s not i n . 

MR. OSWALD: Judge, f o r my record, I would 

l i k e t o c i t e S.D.C.L. 19-16-3 subsection f i v e . And I 

know the Court's r u l i n g , but I would l i k e the Court t o 

look at t h i s . State vs. Tiegen. 

THE COURT: C a l l me wishy washy but t h a t 

seems t o change my mind. When I read the 

co-conspirator a n a l y s i s and the cases c i t e d . 
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1 MR. MURPHY: Okay. 

2 THE COURT: Overruled. 

3 (Whereupon, the d i s c u s s i o n at the bench was 

4 then concluded.) 

5 Q. (BY MR. OSWALD) Mr. Looking Cloud, we were 

6 t a l k i n g about what Theda s a i d on the way back t o 

7 Denver there? 

8 A. Yes, s i r . 

9 Q. What was i t she s a i d about what j u s t 

10 happened? 

11 A. She s a i d i f anyone questions or says anything 

12 tha t she done i t . 

13 Q. Mr. Looking Cloud, you have i n your l i f e a 

14 l o t of c r i m i n a l c o n v i c t i o n s , don't you? 

15 A. Yes, s i r , I do. 

16 Q- Spent a l o t of time i n j a i l ? 

17 A. Yes, s i r . 

18 Q. You had an a l c o h o l problem? 

19 A. Yes, s i r . 

20 Q. Have you done some drugs? 
21 A. Yes, s i r . 

22 Q. Somebody s a i d you have been homeless. I s 

23 tha t true? 

24 Do you understand the question, s i r ? 

25 A. I might need t o e x p l a i n t h a t . 
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Q. Okay. Go ahead and e x p l a i n , s i r . 

A. I was not homeless, but sometimes I would go 

out on binges. 

Q. How has t h i s a f f e c t e d your l i f e , s i r ? 

MR. MURPHY: Objection. Relevance. 

THE COURT: Sustained. 

MR. OSWALD: I f I may have a minute, Judge? 

THE COURT: You may. 

MR. OSWALD: Thank you. 

I pass t h i s witness, Judge. 

THE COURT: Thank you. 

Mr. Murphy? 

MR. MURPHY: Thank you. 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Mr. Looking Cloud, my name i s John Murphy. I 

am going t o ask you a bunch of questions. 

You stop me i f you don't understand a 

question, okay? 

A. Yes, s i r . 

Q. I want to s t a r t more or l e s s where you 

s t a r t e d at the scene where you say my c l i e n t shot 

Ms. Aquash. 

Now, when that event a l l e g e d l y occurred i t 

was g e t t i n g l i g h t out, c o r r e c t ? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



232 

1 A. Yes, s i r . 

2 Q. Going back a b i t , you were a t Cleo Gates' 

3 house? 

4 A. Yes. 

5 Q. And would you dispute her estimate t h a t that 

6 happened between 10:30 and midnight? 

7 A. I don't r e c a l l . 

8 Q. A l l r i g h t . 

9 So you are not saying she's wrong when she 

10 t e s t i f i e d t h a t i t happened between 10:30 and midnight? 

11 A. Yes. 

12 Q. Okay. 

13 And from there you go t o Potato Creek which 

14 i s a p r e t t y short distance, c o r r e c t ? 

15 A. Yes. 

16 Q. And you s i p h — you have your b r i e f words 

17 w i t h your grandma? 

18 A. Yes. 

19 Q. You siphon some gas? 

20 A. Yes. 

21 Q. And I b e l i e v e that then onl y took a few 
22 minutes, c o r r e c t ? 

23 A. Yes, s i r . 
24 Q. And you go t o one house i n Wambli, r i g h t ? 

25 A. Yes, s i r . 
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1 Q. Theda knocks on the door, nobody answers? 

2 A. Yes, s i r . 

3 Q. You d r i v e t o the next house i n Wambli, same 

4 thing? 

5 A. Yes, s i r . 

6 Q. Both of those events, knocking on the door, 

7 take j u s t a few minutes, c o r r e c t ? 

8 A. Yes. 

9 Q. Now, today, f o r the f i r s t time, i n a l l the 

10 p r i o r statements you have given, you s a i d t h a t between 

11 that second house and a r r i v i n g out on the Badlands, 

12 you guys may have rested. 

13 Do you remember you saying that? 

14 A. Yes. 

15 Q. And you have never s a i d that before i n any of 

16 your sworn or unsworn statements, have you? 

17 A. I d i d mention t h a t before. 

18 Q. Can you i d e n t i f y any time i n any of the 

19 multitude of statements you have given when you ever 

20 mentioned the group r e s t i n g at any p o i n t i n t h i s 

21 venture? 

22 A. At the l o s t house maybe. 

23 Q. And that's what you are saying today. 

24 And the reason you are saying t h a t i s because 

25 you j u s t t e s t i f i e d about s i x months ago at Dick 
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1 Marshall's t r i a l , r i g h t ? 

2 A. Right. 

3 Q. And a f t e r you t e s t i f i e d , you know an iss u e 

4 came up about you not being able t o e x p l a i n what you 

5 d i d between midnight when you l e f t Cleo's and s i x or 

6 so i n the morning when i t got l i g h t out, r i g h t ? 

7 You d i d n ' t have an explanation f o r that? 

8 A. No, s i r . 

9 Q. S i x hours missing, e s s e n t i a l l y . 

10 So today f o r the f i s t time i n f r o n t of t h i s 

11 j u r y you say you guys were r e s t i n g ? 

12 A. I was. I know I was. 

13 Q. But you don't about anybody else? 
14 A. Yes. 

15 Q. So i t ' s a l i t t l e d i f f e r e n t than what you 
16 t e s t i f i e d t o on d i r e c t ? 

17 A. Yes, s i r . 

18 Q. A l l r i g h t . 

19 Well, l e t ' s t a l k about the deals you have 

20 made i n t h i s case and l e t ' s s t a r t at the very 

21 beginning because you were asked by Mr. Oswald about 
22 your hopes f o r a b e n e f i t from t h i s case, do you r e c a l l 

23 that? 

24 You hoped t o get a good deal out of t h i s ? 

25 A. Yes, s i r . 
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1 Q. A l l r i g h t . 

2 You s t a r t e d brokering deals i n t h i s case a l l 

3 the way back i n 1994, didn't you? 

4 A. Yes, s i r . 

5 Q. In f a c t 1994, Abe Alonzo and Robert Ecoffey 

6 came t o you while you were i n j a i l , r i g h t ? 

7 A. Yes, s i r . 

8 Q. You were f a c i n g some serious charges there 

9 weren 1t you? 

10 A. No, s i r . 

11 Q. You were f a c i n g felony a s s a u l t on a p o l i c e 

12 o f f i c e r ? 

13 A. Yes, s i r . 

14 Q. That's a p r e t t y serious charge i s n ' t i t ? 

15 A. Yes, s i r . 

16 Q. E s p e c i a l l y f o r a guy who at t h a t p o i n t had 

17 four p r i o r f e l o n i e s . 

18 MR. OSWALD: Is that a question? 

19 Obj e c t i o n . 

20 THE COURT: What's the question? 

21 MR. MURPHY: I t ' s a question. 

22 Q. (BY MR. MURPHY) I t ' s a r e a l serious matter t o 

23 be charged w i t h a felon y crime of v i o l e n c e t o have 

24 four p r i o r f e l o n i e s , i s n ' t i t ? 

25 A. I would need to e x p l a i n t h a t . 
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Q. Well, were you convicted i n 1979 i n F l o r i d a 

of aggravated a s s a u l t ? 

A. No, s i r . 

Q. You weren't. 

So i f your rap sheet says d i f f e r e n t l y i t ' s 

wrong? 

A. Yes, s i r . 

Q. And i n 1987, convicted i n one county i n 

Colorado w i t h robbery w i t h a k n i f e ? 

A. No, s i r , I was never convicted of t h a t . 

Q. So your rap sheet i s wrong there, too? 

A. I was never convicted of robbery. 

Q. And 1987 i n another county i n Colorado 

aggravated robbery? 

A. That's one. 

Q. And 1988, somewhere e l s e i n Colorado, f e l o n y 

trespass. 

You were convicted of that too, weren't you? 

A. Yes. 

Q. Okay. 

So by your statement, by your count, you only 

had two p r i o r f e l o n i e s before the felo n y charge f o r 

a s s a u l t i n g a p o l i c e o f f i c e r , r i g h t ? 

A. You would have t o e x p l a i n t h a t two f e l o n i e s . 

Q. Well, you didn't dispute the aggravated 
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1 robbery i n 87? 

2 A. Yes. 

3 Q. You got tha t c o n v i c t i o n , r i g h t ? 

4 A. I t was not — I was never convicted of 

5 robbery. 

6 Q. Okay. 

7 So your rap sheet i s wrong there, too? 

8 What about the ag a s s a u l t i n F l o r i d a ? 

9 A. There was nothing. There was nothing there. 

10 Q. A l l r i g h t . 

11 Wel l , l e t me put — l e t me ask i t t h i s way. 

12 You've been convicted of more than 40 offenses 

13 throughout your l i f e , c o r r e c t ? 

14 A. Correct. 

15 Q. And i n f a c t , your rap sheet r e v e a l s t h a t you 

16 got 12 separate c o n v i c t i o n s f o r p r o v i d i n g f a l s e 

17 information, true? 

18 A. True. 

19 Q. And now you are d i s p u t i n g some of the p r i o r 

20 f e l o n i e s but at the time these two o f f i c e r s came t o 

21 you i n 1994, while you sat there i n the j a i l , you were 
22 f a c i n g one serious felony and you had a t r a c k record 
23 wit h the court system, didn't you? 
24 A. Yes, s i r . 

25 Q. And you were lo o k i n g at some time? 
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A. Yes, s i r . 

Q. And by that t i l e i n 1994, you already knew 

how t o work the system, didn't you? 

MR. OSWALD: Objection. Vague. Speculative. 

THE COURT: Overruled. 

Q. (BY MR. MURPHY) You may answer. 

A. The question, please? 

Q. You knew how to work the system by 1994, 

didn't you? 

A. Work the system how? 

Q. Well, you had done a l o t of p l e a bargains, 

r i g h t ? 

You had done over 40 pl e a bargains, hadn't 

you? 

A. A c t u a l l y , they were g u i l t y p l e a s . 

Q. You plead g u i l t y to a l o t of charges, but you 

had l o t s more charges thrown out, didn't you? 

A. Yes, s i r . 

Q. Sometimes you would have s i x or seven charges 

on a day but they would give you a deal f o r one 

charge, r i g h t ? 

A. Yes, s i r . 

Q. And so Ecoffey comes t o you and he t e l l s you 

that the D i s t r i c t Attorney would consider dropping the 

a s s a u l t on a p o l i c e o f f i c e r charge i f you cooperated 
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wi t h t h e i r i n v e s t i g a t i o n ? 

That's what he t o l d you, didn't he? 

A. Yes. 

Q. And you s a i d you would consider t h a t , r i g h t ? 

A. Yes, s i r . 

Q. And Detective Alonzo t o l d you the same t h i n g , 

should you decide t o cooperate w i t h that, he would 

have a s p e c i a l word with the D i s t r i c t Attorney, r i g h t ? 

A. Yes. 

Q. And so s h o r t l y t h e r e a f t e r you h i r e d an 

attorney, or you had an attorney, and he worked out an 

immunity agreement, didn't he? 

A. Yes, s i r . 

Q. And th a t immunity agreement b a s i c a l l y s a i d 

you wouldn't get i n t o t r o u b l e i f you t o l d them what 

they wanted t o hear, r i g h t ? 

A. Yes, s i r . 

Q. Now, pursuant to the immunity agreement, 

signed November 3, 1994, the charges disappear about 

a s s a u l t i n g the law enforcement o f f i c e r , don't they? 

They got dismissed? 

A. Yes, s i r . 

Q. And you go i n and you decide t o t a l k t o them 

pursuant t o t h i s agreement, t e l l them your s i d e of the 

s t o r y , r i g h t ? 
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A. Yes. 
Q. And you t e l l them that Aquash was never t i e d 

up; i s n ' t t h a t true? 

A. I don't r e c a l l . 

Q. Okay. 

Well, l e t me see i f I can f i n d i t f o r you. 

Were you asked by Robert Ecoffey, okay, do you — a-

somebody u n t i e her then. Not that you can remember. 

Okay. 

You couldn't remember then, could you? 

A. Okay. 

Q. Okay. 

And when asked i f she was ever t i e d up, you 

couldn't r e c a l l t h a t e i t h e r , could you? 

A. Yes. 

Q. Robert Ecoffey asked you, okay, d i d you guys 

t i e her up. Your answer, no. 

A. Yes, s i r . 

Q. Okay. 

L i t t l e d i f f e r e n t s t o r y today, r i g h t ? 

A. Well, t h e r e was three i n t e r r o g a t i o n s , I 

thi n k . Three or four i n t e r r o g a t i o n s . 

Q. Sometimes maybe more l i k e 14, weren't there? 

A. Maybe. 

Q. When you were asked t o give a complete s t o r y 
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back i n 1994, which was much c l o s e r t o the time i n 

events, they asked you i f there was anything sexual 

that happened and you s a i d no, c o r r e c t ? 

A. I don't r e c a l l . 

Q. Okay. 

I f you had s a i d something l i k e t h a t i t would 

probably be here i n the t r a n s c r i p t , wouldn't i t ? 

A. There i s seve r a l t r a n s c r i p t s . 

Q. Of that one interview? 

A. Several i n t e r v i e w s . 

Q. A l l r i g h t . 

I am t a l k i n g about the f i r s t one you gave 

when you — when you assaulted the law enforcement 

o f f i c e r and they dumped the charge — 

MR. OSWALD: Object as to when you a s s a u l t e d 

the o f f i c e r . 

THE COURT: He was charged w i t h i t . The 

charge went away. 

Proceed. 

Q. (BY MR. MURPHY) In f a c t , at th a t p o i n t you 

t o l d Mr. Ecoffey and Mr. Alonzo, t h a t John and Anna, 

Anna Mae were always together. You described them as 

i f they were f r i e n d s , c o r r e c t ? 

A. Yes, s i r . 

Q. And you never mentioned anything about rape 
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or hearing sex noises or anything l i k e t h a t , d i d you, 

back i n 1994? 

A. Yes, s i r . 

Q. You d i d n ' t . That's something you added, oh, 

about 30 years l a t e r or 20 years l a t e r , r i g h t ? 

A. No, s i r . 

Q. That's something you s t a r t e d t a l k i n g about i n 

2008, r i g h t ? 

A. No, s i r . 

Q. Okay. Well, w e ' l l get t o t h a t . 

Same time, 1994, you get t h i s d e a l , you give 

about a 25-page single-spaced statement. You never 

mention Dick M a r s h a l l whatsoever, do you? 

A. Yes, s i r . 

Q. You do — you t h i n k you d i d mention Dick 

M a r s h a l l or you didn't? 

A. I d i d n ' t . 

Q. And you didn't mention going t o a house on 

Rosebud, d i d you? 

A. No, s i r . 

Q. And you didn't know anything about Thelma 

Means' house at t h a t time or Thelma Rios' house a t 

t h a t time? 

You didn't have any information as t o where 

you were i n Rapid C i t y , r i g h t ? 
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A. Right. 

Q. You a l s o s a i d on t h a t occasion you never saw 

the gun; i s n ' t that true? 

A. That's true. 

Q. But what you d i d say i s a t the scene of the 

a l l e g e d crime, a f t e r the shooting, you took the gun 

away from my c l i e n t and shot i t i n t o the ground, 

emptied the e n t i r e c y l i n d e r . 

Do you remember that? 

A. Yes. 

Q. The problem was, you found out l a t e r they d i d 

a complete metal detector search of t h a t whole area, 

r i g h t ? 

A. Yes, s i r . 

Q. And so a f t e r you found that out, around 2008, 

you s t a r t e d g i v i n g t h i s s t o r y about how you shot the 

gun i n t o the west — out i n t o the a i r i n the west to 

e x p l a i n why nobody found any b u l l e t s i n the ground, 

r i g h t ? 

A. Right. 

Q. I want to t a l k t o you about your next 

inter v i e w , J u l y 25, 1995. The next year a f t e r t h a t 

f i r s t one, r i g h t ? 

Do you remember that? 

A. Yes. 
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Q. And you are taken t o the Badlands — t h a t was 

the p i c t u r e they put up on the w a l l , r i g h t ? 

A. Right. 

Q. And you are taken there by Mr. Alonzo and 

Mr. Ianuchi and Mr. Ecoffey? 

A. Right. 

Q. But you are d r i v e n up there from Denver by 

Mr. Ianuchi and Mr. Alonzo. 

Do you r e c a l l that? 

A. Yes. 

Q. And your attorney i s not w i t h you, i s he? 

A. No, s i r . 

Q. And you are alone i n the car w i t h these two 

o f f i c e r s , r i g h t ? 

A. Yes. 

Q. And they s t a r t t e l l i n g you about how 

Mr. Ianuchi was p a r t of a murder squad i n 

P h i l a d e l p h i a ? 

A. Correct. 

Q. And t h a t he needed nine c e r t i f i e d murders i n 

order t o get on t h a t p o l i c e murder squad? 

A. Correct. 

Q. And he t o l d you how they d i d n ' t l i k e t o have 

defendants go t o t r i a l so back i n Pennsylvania where 

he was a t , they had t h i s murder squad t o take 
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defendants out and k i l l them rather than have t o go 

through t r i a l , r i g h t ? 

A. Right. 

Q. And Mr. Alonzo s a i d he wanted t o be p a r t of 

that, r i g h t ? 

A. Right. 

Q. And he t o l d you i f you didn't cooperate, he 

would make i t look l i k e you had a — d i d a run f o r i t , 

so he could shoot you, too, didn't he? 

A. Right. 

Q. He was messing w i t h your head, wasn't he? 

A. Yes, s i r . 

Q. And you were scared, weren't you? 

A. Yes. 

Q. You were a young guy i n a car w i t h these two 

cops th a t you don't t r u s t , r i g h t ? 

A. Yes. 

Q. And they want you t o come out and cooperate 

i n t h i s i n v e s t i g a t i o n , r i g h t ? 

A. Yes, s i r . 

Q. And they s t a r t t e l l i n g you, b a s i c a l l y , i f you 

don't things t h e i r way they are going t o k i l l you, 

r i g h t ? 

A. Yes. 

Q. And they take you out t o the Badlands where 
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that p i c t u r e was taken, but you don't even r e c a l l t h a t 

as being the place where the events you supposedly 

witnessed happened, co r r e c t ? 

A. Correct. 

Q. You can't t e l l them whether t h i s was i t or 

not? 

A. Correct. 

Q. But they ask you t o go through the s t o r y 

again. 

Do you r e c a l l that? 

A. Yes. 

Q. And there scared f o r your l i f e , you are asked 

to give a l l the d e t a i l s you can and a t t h a t p o i n t you 

are not worried about anybody e l s e but y o u r s e l f i s 

that f a i r t o say? 

A. Yes. 

Q. And you go through the s t o r y . You never 

mention anything about hearing any sex noises, 

anything l i k e t h a t , do you? 

A. Yes. 

Q. I t ' s true you didn't say t h a t , r i g h t ? 

A. Right. 

Q. You never brought that up? You never brought 

up Dick Marshall's house, r i g h t ? 

A. Right. 
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Q. You s a i d t h a t Anna Mae was not t i e d up, do 

you remember that? 

A. Yes. 

Q. Okay. 

A f t e r t h a t rather than g e t t i n g t o go back 

home, g e t t i n g released on your own recognizance, you 

are t a k i n g t o a f e d e r a l maximum s e c u r i t y p r i s o n down 

i n Elreno? 

A. Yes. 

Q. You are not charged w i t h anything? 

A. Yes, s i r . 

Q. And you don't have an attorney t h a t ' s 

representing you i n regard t o that, c o r r e c t ? 

A. Correct. 

Cj. These o f f i c e r s somehow orange s t r a i g h t e d t h a t 

you would be locked up i n a f e d e r a l maximum s e c u r i t y 

p r i s o n without charges or anything else? 

That's your understanding of how i t worked? 

A. I don't know how anything worked but — 

Q. You ended up there? 

A. Yes, s i r . 

Q. And you had no explanation of why you were i n 

there f e d e r a l maximum s e c u r i t y lockdown s i t u a t i o n ? 

A. Yes, s i r . 

Q. And you spent q u i t e a b i t of time there, 
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didn't you? 

A. Yes, s i r . 

Q. Months? 

A. Yes, s i r . 

Q. And again, not convicted of anything t o get 

you there, j u s t the p o l i c e messing w i t h your mind, 

weren't they? 

A. Yes, s i r . 

Q. They were breaking you down. That's what you 

knew at the time. They were breaking you down, r i g h t ? 

A. Yes, s i r . 

Q. And you were a p r e t t y easy guy t o break down, 

weren't you? 

A. I'd been i n p r i s o n before. 

Q. Well, but l e t ' s t a l k about your mental 

h e a l t h . You know your drug usage — what was your 

drug o f choice back then? 

A. There was no p a r t i c u l a r . 

Q. Did you t e s t i f y about s i x months ago t h a t 

mescaline was your drug of choice? 

A. Yes. 

Q. That's a ha l l u c i n o g e n i c ? 

A. Yes. 

Q. And you l i k e d heroine? 

A. No. 
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Q. You t e s t i f i e d that you used to used heroine, 

r i g h t ? 

A. Yes, s i r . 

Q. In f a c t , you've claimed i n an i n t e r v i e w t h a t 

Abe Alonzo used to give you money so you could buy 

Cheeba, which i s the s t r e e t slang f o r heroine, r i g h t ? 

A. Yes, s i r . 

Q. And you l i k e d methamphetamine and marijuana, 

too, r i g h t ? 

A. Yes, s i r . 

Q. And you had a h i s t o r y of d r i n k i n g t o the 

p o i n t of b l a c k i n g out, didn't you? 

A. Yes, s i r . 

Q. In f a c t — l e t ' s see. Where i s the rap 

sheet? 

In your presentence report i n f e d e r a l court, 

you acknowledged th a t many years of heavy a l c o h o l — 

MR. OSWALD: Objection, Your Honor. I t ' s 

improper impeachment at t h i s time. There i s no 

question. Nothing to r e f r e s h . 

THE COURT: Lay a foundational question. 

Q. (BY MR. MURPHY) The years of heavy a l c o h o l 

and drug use, i t s t a r t e d t o a f f e c t the way you — your 

a b i l i t y t o t h i n k c l e a r l y , hadn't i t ? 

A. No, s i r . 
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Q. Okay. 

Didn't you t e l l the United States Probation 

O f f i c e t h a t many years of heavy a l c o h o l and drug use 

have a f f e c t e d your thought process and mental 

cond i t i o n ? 

A. What I witnessed impacted my — 

Q. Did you t e l l the presentence — the U.S. 

Probation O f f i c e r who came and d i d an i n t e r v i e w w i t h 

you back i n 2004 th a t drugs and a l c o h o l had a f f e c t e d 

your mental h e a l t h and your a b i l i t y t o remember 

things? 

A. I don't r e c a l l . 

Q. You are not — d i d you object t o t h a t 

statement when i t was i n your presentence? 

A. I have no — I have — I had no counsel w i t h 

me a t the time and the PSI needed to be gone over. 

Q. Right. 

A. E x a c t l y . 

Q. And you and your attorney went over i t ? 

A. No, we never d i d . 

Q. S i r , at your sentencing hearing, the judge 

went through the presentence w i t h you. 

Do you remember that? 

A. No, s i r . 

Q. You don't remember there when the judge asked 
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i f there was any objections t o any of the things put 

i n the presentence? 

A. No, s i r . 

Q. Okay. 

. You don't r e c a l l i t or you are saying i t j u s t 

didn't happen? 

A. I don't r e c a l l . 

Q. Because the years of heavy drug and a l c o h o l 

abuse have a f f e c t e d your a b i l i t y t o keep things 

s t r a i g h t , r i g h t ? 

That's a f a i r statement? 

A. Yes. 

Q. Okay. 

So even things that happened i n 2004 when you 

were locked up are hard t o keep s t r a i g h t ? 

I t ' s hard t o r e c a l l those t h i n g s , r i g h t ? 

A. No, s i r . 

Q. Well, you were i n j a i l a t the time you d i d 

that presentence i n t e r v i e w i n 2004, r i g h t ? 

A. Yes. 

Q. And you have been i n j a i l or p r i s o n every day 

since then, c o r r e c t ? 

A. Correct. 

Q. You haven't had access t o i l l e g a l drugs or 

a l c o h o l , r i g h t ? 
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A. Right. 

Q. But here today even having s i x years of 

s o b r i e t y , you can't say whether you went through that 

presentence or whether the judge went through i t w i t h 

you, can you? 

A. No, s i r . 

Q. Okay. 

In any regard, a f t e r you d i d t h a t time i n 

Elreno, you came out of i t knowing these guys were 

p l a y i n g f o r keeps, r i g h t ? 

These guys — 

A. Yes. 

Q. They wanted — i f you d i d n ' t g i v e them the 

s t o r y they wanted, you were going t o have a p r e t t y 

miserable l i f e , r i g h t ? 

A. Yes. 

Q. And you knew the answers you had given them 

so f a r weren't the answers they wanted, r i g h t ? 

A. Yes. 

Q. You had t o l d your s t o r y a couple times and 

yet they are s t i l l sending you o f f t o f e d e r a l p r i s o n s 

beg i t be c o n s i s t e n t l y j u s t to be h e l d and toyed w i t h , 

r i g h t ? 

A. Yes. 

Q. So l e t ' s b r i n g i t up t o 2,000. You are i n 
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j a i l i n December of 2000. 

Do you r e c a l l that? 

A. No, s i r . 

Q. Okay. 

Do you r e c a l l Troy Lynn Yellow Wood and 

Kamook coming to the j a i l t o p i c k you up one day? 

A. Yes, s i r I do. 

Q. And do you r e c a l l t h a t being i n the winter? 

A. Yes, s i r . 

Q. Troy Lynn was a f r i e n d of yours, r i g h t ? 

A. Yes. 

Q. And Kamook was a r e l a t i v e of yours? Kind of 

attenuated r e l a t i v e ? 

A. No, s i r . 

Q. Don't you remember Kamook t e l l i n g you t h a t 

you were h a l f brothers w i t h Richard Lee Lamont, r i g h t 

A. Right. 

Q. And that she — her mother was a Lamont, 

r i g h t ? 

A. I guess. 

Q. Okay. 

And th a t — that a c t u a l l y i s r i g h t i n the 

beginning of the interview. She e s t a b l i s h e s she has < 

fam i l y connection w i t h you through the Lamonts. 

Do you r e c a l l t h a t now? 
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A. Yes, s i r . 

Q. So you are t a l k i n g w i t h f r i e n d s and r e l a t i v e s 

and you t a l k t o them f o r hours, don't you? 

A. Yes. 

Q. They get you c i g a r e t t e s , do you r e c a l l that? 

A. Yes, s i r . 

Q. And got you breakfast? Although, a c t u a l l y , 

i t was about lunch. I t was your f i r s t meal of the 

day. 

Do you remember that? 

A. Yes, s i r . 

Q. Do you remember how your mind was r e a l l y 

foggy because of the p i l l s they gave you i n the j a i l ? 

A. Yes, s i r . 

Q. The j a i l gave you some kind of medication t o 

sedate you? 

A. Yes, s i r . 

Q. They t a l k e d t o you f o r 257 pages. 

You have seen t h i s t r a n s c r i p t before, haven't 

you? 

A. Yes, s i r . 

Q. In f a c t , you have been able t o read a l o t of 

the d i s c o v e r y i f your case over the l a s t s i x or seven 

years? 

A. No, s i r . 
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Q. Well, you went through a f e d e r a l prosecution 

f o r murder, r i g h t ? 

A. I d i d not go through the f i l e s . 

Q. You didn't read your own f i l e s ? 

A. Some. 

Q. Some. Okay. 

Well, you are t a l k i n g now, not t o cops, but 

to f r i e n d s and r e l a t i v e s and you are asked about 

whether there was any sexual a c t i v i t y between my 

c l i e n t , John Graham, and Anna Mae Aquash. 

Do you r e c a l l them b r i n g i n g t h a t t o p i c up? 

A. Yes, s i r . 

Q. And a c t u a l l y they b r i n g i t up twice, and on 

both occasions, you say, didn't happen. 

Do you remember that? 

A. Yes. 

Q. In f a c t , you s a i d they were hanging out i n a 

room and i t sounded l i k e they were p l a y i n g cards and 

t a l k i n g . 

Do you remember that? 

A. Yes, s i r . 

Q. You a l s o don't b r i n g up Dick M a r s h a l l , do 

you? 

A. Yes, s i r . 

Q. And you don't b r i n g up a note, do you? 
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A. No, s i r . 

Q. You don't b r i n g up anything about seeing a 

gun being passed from to Theda? 

A. Yes, s i r . 

Q. And that's because you don't even acknowledge 

ever being i n Dick Marshall's house at t h a t the p o i n t , 

do you? 

A. Yes. 

Q. That's because i t hadn't become p a r t of the 

s t o r y l i n e , r i g h t ? 

MR. OSWALD: I w i l l object as argumentative, 

Judge. 

THE COURT: Sustained. 

Q. (BY MR. MURPHY) Okay. I w i l l rephrase t h a t . 

At the time that you u l t i m a t e l y got 

prosecuted i n 2003, the prosecution was p a i n t i n g a 

d i f f e r e n t s t o r y of t h i s whole case. 

Do you remember that? 

A. No, s i r . 

Q. Well, they d i d n ' t have a component about 

going out t o Rosebud, d i d they? 

That wasn't even p a r t of the p i c t u r e , was i t ? 

A. No, s i r . 

Q. You hadn't learned what t h e i r theory of the 

case was at t h a t p o i n t nor had you i n 2000, had you? 
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A. Yes, s i r . 

Q. You did n ' t know Dick M a r s h a l l was going t o be 

a suspect, d i d you? 

A. No, s i r . 

Q. You didn't know he was going t o get charged 

i n 2008, d i d you? 

A. No, s i r . 

Q. And so at that p o i n t , even though you t a l k e d 

f o r nine c a s s e t t e s , 257 pages, d e t a i l s l i k e sexual 

conduct between my c l i e n t and Dick M a r s h a l l don't even 

come up, do they? 

A. No, s i r . 

Q. And the issue about sex does come up twice 

but both times you deny i t , r i g h t ? 

A. Yes, s i r . 

Q. And at tha t time my c l i e n t hadn't been 

charged, had he? 

A. I don't r e c a l l . 

Q. Well, he was charged wi t h you, o r i g i n a l l y 

wasn't he? 

A. Yes, s i r . 

Q. And you weren't charged t i l l 2003, r i g h t ? 

A. Yes. 

Q. And he wasn't charged i n s t a t e court u n t i l 

2008, was he? 
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A. Yes, s i r . 

Q. And that's when they made the sex a l l e g a t i o n 

f o r the f i r s t time, i s n ' t i t ? 

A. Yes, s i r . 

Q. And that's the f i r s t time you ever t e s t i f i e d 

about hearing any noises c o n s i s t e n t w i t h sexual 

a c t i v i t y , i s n ' t i t ? 

A. Yes, s i r . 

Q. Okay. 

So that d e t a i l got added i n 2008 when they 

s t a r t e d saying my c l i e n t raped Anna Mae,Aquash, do you 

r e c a l l t h a t now? 

A. Yes, s i r . 

Q. Okay. 

That was p r e t t y h e l p f u l t o them, wasn't i t , 

when you s t a r t e d saying, a f t e r 20 years of g i v i n g 

statements, that he d i d that? 

That was p r e t t y h e l p f u l t o those guys? 

A. I t was the t r u t h , s i r . 

Q. Awe. 

Just wasn't the t r u t h when you t a l k e d t o 

f r i e n d s and r e l a t i v e s f o r s i x hours, r i g h t ? 

A. That's questionable, s i r . 

Q. I t ' s questionable — 

A. That they are my f r i e n d s other r e l a t i v e s . 
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1 Never knew them before. 

2 Q. Troy Lynn Yellow Wood? 

3 A. Yes. 

4 Q. Troy Lynn Yellow Wood was a woman who l e t you 

5 stay at her house? 

6 A. I never stayed at her place. 

7 Q. Oh. 

8 So i f she s a i d you were fre e to come and go 

9 at her house and crash at her house, she was l y i n g ? 

10 A. She wasn't l y i n g , but I never stayed at her 

11 pla c e . 

12 Q. You weren't allowed t o j u s t walk i n the f r o n t 

13 door without knocking? 

14 A. I knocked. 

15 Q. You always knocked? 

16 A. Yes, s i r . 

17 Q. So you weren't going t o t e l l Troy Lynn and 

18 Kamook the t r u t h because you didn't l i k e them? 

19 A. I r e a l l y didn't know them, s i r . 

20 Q. Well, you spent s i x hours t a l k i n g t o them. 
21 A. They t a l k e d t o me. 
22 Q. They t a l k e d t o you, you t a l k e d t o them. They 
23 asked you questions about what d i d i t sound l i k e when 
24 John and Anna were together. I don't know. Some card 

25 games or something l i k e t h a t . 
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That's the kind of t h i n g you t o l d them, 

r i g h t ? 

A. Yes. 

Q. And i f you were i n t e r e s t e d i f the t r u t h then, 

c e r t a i n l y the t r u t h at that p o i n t didn't i n v o l v e sex, 

d i d i t ? 

A. Yes. 

Q. A l l r i g h t . 

And back then when you are t a l k i n g you s a i d 

you never saw the gun. You didn't even know one 

e x i s t e d , d i d you, didn't you? 

A. Yes, s i r . 

Q. Today you t e l l a s t o r y t h i s gun i s being 

handed back and f o r t h t o you. You see i t i n Dick 

Marshall's house. You know i t ' s a r e v o l v e r . I t ' s got 

a red handle. But back then when you are t a l k i n g t o 

somebody who at l e a s t t h i n k s she's your f r i e n d and 

l e t ' s you say at her house, and somebody who i s 

r e l a t e d t o you through your f a m i l i e s , you say I di d n ' t 

see a gun, r i g h t ? 

A. Right. 

Q. During t h i s long d i s c u s s i o n w i t h Kamook and 

Troy Lynn, they s t a r t t e l l i n g you that my c l i e n t i s 

blaming you f o r the k i l l i n g of Anna Mae Aquash, don't 

they? 
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A. Yes. 

Q. You didn't know that they were l y i n g t o you, 

d i d they? 

A. No. 

Q. My c l i e n t was up i n Canada. He hadn't s a i d a 

word about you being involved i n t h i s . 

You know tha t now, don't you? 

A. Yes. 

Q. But back then, the year 2000, they t e l l you 

i t ' s going t o be your word against h i s and he's saying 

you committed the crime. 

That gets you mad, doesn't i t ? 

A. Yes, s i r . 

Q. And you ask Kamook, how many people should I 

i m p l i c a t e , huh? And she t e l l s you only John Boy, 

r i g h t . 

A. Yes. 

Q. And she f u r t h e r t e l l s you she's the FBI 

informant. She's working w i t h law enforcement. But 

she t e l l s you, because i t ' s going t o come down t o 

p r e t t y much your word against h i s , r i g h t ? 

A. Yes, s i r . 

Q. She's s e t t i n g you up t o t e l l you t o keep 

p o i n t i n g the f i n g e r a t my c l i e n t , r i g h t ? 

I s n ' t t h a t the case? 
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1 A. Yes, s i r . 

2 Q. And the only person she wants you t o 

3 i m p l i c a t e i s John Graham, r i g h t ? 

4 That's what she t e l l s you, only John Boy? 

5 A. I would l i k e t o be e x p l a i n . 

6 Q. No. I am asking you what she s a i d — you 

.7 s a i d --

8 A. Okay, yes. 

9 Q. She gave you one name? 

10 A. Yes. 

11 Q. Did i t seem odd t o you that at th a t p o i n t 

12 she's t e l l i n g you who t o i m p l i c a t e ? 

13 A. I would l i k e t o e x p l a i n . 

14 Q. Well — d i d i t seem — 

15 A. Yes. 

16 Q. A l l r i g h t . 

17 Because you knew at t h i s p o i n t or you 

18 b e l i e v e d at t h i s p o i n t that Kamook and Anna — or 

19 Kamook di d n ' t l i k e Anna Mae? 

20 A. I don't know. 

21 Q. You made that statement i n recorded j a i l 

22 c a l l s t hat you knew Kamook did n ' t l i k e Anna. 

23 Do you r e c a l l making those statements? 

24 A. Yes. 

25 Q. Because Anna Mae was having an a f f a i r w i t h 
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1 her husband, r i g h t ? 

2 A. Right. 

3 Q. And then you are t a l k i n g t o t h i s woman who 

4 doesn't l i k e Annie Mae, according t o what you 

5 beli e v e d . Was the wife who was betrayed by Annie Mae. 

6 And she 's t e l l i n g you t o po i n t the f i n g e r at somebody 

7 e l s e . 

8 Did you t h i n k you were g e t t i n g played at tha t 

9 point? 

10 A. Yeah. I thought the whole t h i n g was j u s t 

11 l i k e a gest. 

12 Q. L i k e a gest? 

13 A. Yes. 

14 Q. You didn't know you were being recorded? 

15 A. I thought they were j u s t kind of l i k e f o o l i n g 

16 around. 

17 Q. When you t a l k e d t o them f o r a l l t h i s time? 

18 They were f o o l i n g around when they asked you 

19 i f you ever heard sex or a l l these other d e t a i l e d 

20 questions they asked you, t h a t was j u s t j o k i n g around? 

21 A. I didn't know who these people were. 

22 Q. Well, you knew Troy Lynn from way back i n the 

23 1970s? 

24 A. E x a c t l y . 

25 Q. And you had contact w i t h her a l l through from 
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1970s, 1980s, 1990s. This i s a l l the way i n 2000. 

A. Right. 

Q. You knew her p r e t t y darn w e l l ? 

A. Yes, s i r . 

Q. Okay. 

Another t h i n g you l e f t out i n t h i s i s any 

d i s c u s s i o n of any a l l e g e d meeting or any other 

a c t i v i t y up at the Wounded Knee Legal Defense Offense 

Committee, r i g h t ? 

A. Yes, s i r . 

Q. You s a i d you guys, meaning you, Anna, and 

John, stayed i n an apartment f o r the e n t i r e time you 

were up i n Rapid C i t y . 

Do you remember t e l l i n g them that? 

A. Yes. 

Q. Nobody l e f t other than Theda to get some 

food, r i g h t ? 

A. Yes, s i r . 

Q. A l l r i g h t . 

But things s t a r t e d changing p r e t t y q u i c k l y 

a f t e r the 2000 in t e r v i e w . S p e c i f i c a l l y i n 2003 you 

were charged w i t h one count of murder, r i g h t ? 

Do you remember that? 

A. Yes. 

Q. And you s a i d you were convicted of a i d i n g and 
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a b e t t i n g . 

Do you remember that? 

A. Yes, s i r . 

Q. But you were charged with committing the 

murder or a i d i n g and abetting, r i g h t ? 

A. Yes. 

Q. Charged e i t h e r way? 

A. Yes, s i r . 

Q. And the j u r y didn't have to f i n d you g u i l t y 

of one or the other, they could have found you g u i l t y 

of both, r i g h t ? 

A. Yes. 

Q. So you don't know i f they found you g u i l t y of 

a i d i n g and a b e t t i n g or being the shooter, do you? 

MR. OSWALD: Objection, Your Honor. 

THE COURT: I t ' s a f a i r question. 

Q. (BY MR. MURPHY) You might answer the 

question. 

A. Yes, I don't know. 

Q. You don't know. Okay. 

Well, you are charged w i t h murder. You are 

f a c i n g l i f e , r i g h t ? 

You know that? 

A. Yes, s i r . 

Q. And you decide t o go back one more time and 
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t a l k w i t h Mr. Ecoffey. 

Do you remember that? 

Do you remember th a t . 

A. Yes. 

Q. He reads you your Miranda r i g h t s and a l l of 

th a t . Gives you a l l the warnings required under the 

law, r i g h t ? 

A. Right. 

Q. And a t t h i s p o i n t , you are f i g h t i n g f o r your 

l i f e , f a i r statement? 

A. Yes. 

Q. I mean, you don't want to go t o p r i s o n . You 

don't want t o go down f o r t h i s murder rap, do you? 

A. Yes, s i r . 

Q. You have every i n c e n t i v e to t e l l them what 

they want to hear, don't you? 

A. J u s t the t r u t h , s i r . 

Q. W e l l , okay. 

You are asked i f you hear my c l i e n t having 

any sexual a c t i v i t y w i t h Anna Mae. 

Do you remember that? 

A. Yes, s i r . 

Q. And what you t o l d them i s , I don't t h i n k she 

was t i e d up i n a room. I don't know. I t h i n k she was 

t a l k i n g t o John — John Boy. They asked, okay. You 
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answer, they must have known each other. 

Is t hat accurate? 

A. Yes. 

Q. And you a l s o t e l l Mr. Ecoffey, w h i l e you are 

t r y i n g t o make the deal of your l i f e , t h a t the three 

of you, John, Anna, and you, y o u r s e l f , you three, 

stayed i n the apartment, t h a t empty apartment, the 

e n t i r e time. None of you l e f t . 

Do you remember that? 

A. Yes, s i r . 

Q. And nobody went down t o the WKLDOC o f f i c e . 

Do you remember t e l l i n g them that? 

A. No, s i r . 

Q. Okay. 

You were asked the question, okay, A r l o , you 

didn't take her down t o the Wounded Knee defense house 

that day. I don't t h i n k so. No. We j u s t stayed i n 

that house a l l day. 

That's what you t o l d them? 

A. Yes. 

Q. And you t o l d them that John was — or that — 

excuse me. That Anna Mae was not t i e d up during t h i s 

event, r i g h t ? 

A. Right. 

Q. And you never mentioned Dick M a r s h a l l or 
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going t o h i s house, r i g h t ? 

A. Right. 

Q. And you say that you shot the gun i n t o the 

ground, r i g h t ? 

A. Yes. 

Q. Because you hadn't gotten your di s c o v e r y yet 

so you hadn't f i g u r e d out that the metal detector had 

searched the ground, r i g h t ? 

A. Yes. 

Q. So at t h i s p o i n t you are s t i l l t e l l i n g the 

shooting the ground s t o r y ; you hadn't q u i t e moved t o 

the shooting i n t o the a i r story? 

A. F a i r . 

Q. That didn't come u n t i l l a t e r once you got the 

p o l i c e reports? 

A. Right. 

Q. In f a c t , they repeated asked you about Dick 

M a r s h a l l . You don't mention anything about him, f a i r ? 

A. F a i r . 

Q. You don't mention anything about the red 

l i g h t s that you say you saw today. You don't mention 

seeing a gun passed from Dick M a r s h a l l t o Theda, 

r i g h t ? 

A. True. 

Q. No b u l l e t s ? None of t h a t s t u f f ? 
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A. True. 

Q. At that p o i n t , s i r , you have the biggest 

i n c e n t i v e i n the world t o give them the complete 

story , don't you? 

A. Yes. 

Q. But you don't know what s t o r y they want to 

hear yet, do you? 

A. No, s i r . 

Q. Okay. 

So you can't give them a l l the d e t a i l s they 

want. You give those d e t a i l s , l a t e r , once you f i g u r e 

out what they want to hear? 

A. No, s i r . 

Q. Well, 2008 your s t o r y gets a l o t d i f f e r e n t , 

doesn't i t ? 

A. Yes, s i r . 

Q. A l l r i g h t . 

W e ll, things don't work out f o r you i n 2003. 

You get convicted at t r i a l i n 2004. 

Do you remember that? 

A. Yes. 

Q. You get sentenced t o l i f e , r i g h t ? 

A. Yes, s i r . 

Q. And r i g h t a f t e r you get sentenced t o l i f e — 

w e l l , l e t ' s t a l k about your t r i a l f i r s t . Let me back 
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up. 
You go to t r i a l . You c a l l one witness, 

r i g h t ? 

A. Yes. 
Q. That guy t e s t i f i e s f o r about f i v e minutes, 

r i g h t ? 

A. Yes, s i r . 

Q. You come to the conclusion your t r i a l was a 

complete f a r c e , r i g h t ? 

I t was a joke? 

A. Yes, s i r . 

Q. You didn't get a f a i r t r i a l ? 

A. Yes, s i r . 

Q. You c l a i m your attorney dropped the b a l l ? 

A. Yes, s i r . 

Q. You a l s o c l a i m that nobody would l i s t e n t o 

you when you t r i e d t o t e l l them about dropping Anna 

Mae o f f at a safe house. 

Remember that? 

A. No, s i r . 

Q. Didn't you t e l l David Seals t h a t i n an 

i n t e r v i e w i n February of 2004? 

A. No, s i r . 

Q. He came t o the j a i l and interviewed you, do 

you remember that? 
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A. Yeah. He was some kind of a w r i t e r . 

Q. Yeah. A w r i t e r . 

And you t o l d him that you v i s i t e d your 

f r i e n d , Tony Red Cloud, i n Rapid C i t y and wasn't even 

wit h Annie Mae a f t e r they dropped o f f her o f f at a 

safe house on Pine Ridge 100 miles from Rapid C i t y . 

You t o l d him, I never saw her again or even John Boy I 

don't.think. 

That's what you t o l d him, r i g h t ? 

A. Yes, s i r . 

I can't e x p l a i n , though, r i g h t ? 

Q. Well, you can e x p l a i n at some p o i n t , but I'm 

asking you, that ' s what you t o l d t h i s guy, r i g h t ? 

A. Yes. 

Q. That you and John dropped Annie Mae a t a safe 

house i n Pine Ridge, r i g h t ? 

A. Well, t h a t's what he s a i d . 

Q. Okay. 

But you j u s t s a i d that's,what you s a i d . 

You remember saying that now, don't you? 

A. I didn't say i t , but he s a i d i t . 

Q. So he got i t wrong? 

A. Yes. 

Q. In f a c t , up u n t i l the j a i l records showed 

that he had come over and v i s i t e d you, you denied t h a t 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

he even d i d t h a t interview, didn't you? 

A. Yes, s i r . 

Q. Okay. 

But then when they showed you, hey, we got 

j a i l cards proving t h i s guy gave the in t e r v i e w , then 

you s a i d , yeah, maybe he d i d i n t e r v i e w me, but now he 

wrote i t down wrong. 

That's how things have changed? 

A. Yes, s i r . 

Q. S h o r t l y a f t e r you were convicted, about s i x 

months a f t e r you got that l i f e sentence, you were 

asked by Mr. Mandel t o go before a Grand Jury. 

Do you remember that? 

A. Yes, s i r . 

Q. And what you t o l d the Grand Jury i s i s tha t 

you were innocent of the charges? 

A. Yes, s i r . 

Q. But nobody would l i s t e n t o you, r i g h t ? 

A. Yes, s i r . 

Q. So you appealed your sentence t r y i n g t o get 

your c o n v i c t i o n and your l i f e sentence overturned, 

r i g h t ? 

A. Yes. 

Q. And again, you made the same arguments. You 

s a i d , hey, I'm innocent, and my attorney d i d n ' t 
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1 present the defense I wanted him t o . 

2 Remember that? 

3 A. I didn't go through the appeal. 

4 Q. Well, you t e s t i f i e d before t h a t you read the 

5 appeal. 

6 A. Well, a f t e r i t was done. 

7 Q. And that was — 

8 A. A f t e r i t was affirmed. 

9 Q. A f t e r i t was affirmed. 

10 So you know what your attorney s a i d on your 

11 behalf? 

12 A. A f t e r i t was affirmed. 

13 Q. Right. 

14 And that attorney was Terry G i l b e r t ? 

15 A. Yes. 

16 Q. A r e a l l y well-known attorney from out i n 

17 Ohio, r i g h t ? 

18 A. I don't know. 

19 Q. Well, he wasn't the attorney who took your 
20 case t o t r i a l , r i g h t ? 

21 A. Right. 

22 Q. But the Eighth C i r c u i t d i d n ' t agree w i t h you 
23 and they af f i r m e d your l i f e sentence? 

24 A. Yes. 

25 Q. And t h a t came down i n 2005, and so a t tha t 
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p o i n t you had run the course of appeals, hadn't you? 

A. Yes. 

Q. Things were s t a r t i n g to look p r e t t y grim? 

A. Well, I had two more appeals, I t h i n k . 

Q. Okay. 

We'll t a l k about those i n a second. In the 

meantime you are sent down t o a — 

Who do you keep lo o k i n g at over there? 

A. I am lo o k i n g at the clock. 

Q. Okay. 

You are loo k i n g somewhere over there aren't 

you, though? 

A. I was lo o k i n g at the time. 

Q. When I ask you a question you keep l o o k i n g 

over there? 

A. I am j u s t l o o k i n g at the time. 

Q. R e a l l y ? Each question? 

A. Yes. 

Q. A l l r i g h t . 

You get sent down t o a p r i s o n down i n 

Louisiana i n the meantime, don't you? 

A. Yes, s i r . 

Q. And i t ' s a h e l l hole? 

A. Yes. 

Q. People are g e t t i n g stabbed every week? 
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A. Yes. 
Q. People are dying, get murdered r e g u l a r l y ? 

A. Yes. 

Q. There i s the A r i a n Brotherhood, the Mexican 

Mafia, the Bloods, C r i p s , assorted other gangs? 

A. Yes. 

Q. You are not pa r t of a gang? 

A. No. 

Q. And you are a l l alone there, aren't you? 

A. Yes. 

Q. And i t ' s a dangerous place to be alone, i s n ' t 

i t ? 

A. Yes. 

Q. So at that p o i n t you have l o s t your appeals, 

you s t a r t doing some other appeals, some p e t i t i o n s , t o 

get your c o n v i c t i o n thrown out, a habeas corpus 

a c t i o n , r i g h t ? 

A. Yes. 

Q. You are hoping t h a t w i l l get you out, r i g h t ? 

A. Yes, s i r . 

Q. B r i n g the same causes of a c t i o n . You say 

that your attorney dropped the b a l l and nobody 

l i s t e n e d t o your defense? 

A. Yes, s i r . 

Q. But that's denied as w e l l , r i g h t ? 
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1 A. I don't r e c a l l . 

2 Q. Do you r e c a l l t e s t i f y i n g t h a t i t was denied? 

3 I didn't hear your answer. 

4 A. Yes. 

5 Q. You t e s t i f i e d before t h a t i t was denied? 

6 A. One of them was. 

7 Q. Do you have another one going out there? 

8 . A. Yes. 

9 Q. Is t h a t your Rule 35 motion? 

10 A. No, s i r . 

11 Q. You have two habeases going? 

12 A. Yes. 

13 Q. That other one i s j u s t kind of flo u n d e r i n g 

14 out there, r i g h t ? 

15 A. Yes. 

16 Q. You don't know what i s happening w i t h i t ? 

17 A. Yes, s i r . 

18 Q. You are c e r t a i n l y not banking on t h a t t o get 

19 you out of p r i s o n , are you? 

20 You are not counting on tha t t o get you out 

21 of pri s o n ? 

22 A. Yes, s i r . 

23 Q. What you are counting on g e t t i n g you out of 
24 p r i s o n i s your cooperation i n t h i s case, r i g h t ? 

25 A. Yes, s i r . 
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1 Q. A l l r i g h t . 

2 A. I f I speak the t r u t h . 

3 Q. Well — 

4 A. — they w i l l . 

5 Q- And we have already t a l k e d about your various 

6 versions of the t r u t h and w e ' l l get back t o t h a t . 

7 Things changed i n 2007. You had run your 

8 appeals. You w i l l l o s t your f i r s t habeas. But i n 

9 2007, my c l i e n t , John Graham, was brought back t o the 

10 United States. 

11 Do you r e c a l l that? 

12 A. Yes, s i r . 

13 Q. And he was charged over i n f e d e r a l court, 

14 r i g h t ? 

15 A. Yes, s i r . 

16 Q. And he was charged w i t h Dick M a r s h a l l , r i g h t ? 

17 A. Yes, s i r . 

18 Q. And the government came to you again w i t h 

19 another immunity agreement. 

20 Do you remember that? 
21 A. No, s i r . 

22 Q. Handing you August — a l e t t e r dated 
23 August 8, to your then attorney, John Schlimgin, 

24 co r r e c t ? 

25 Let me break i t up. Is the l e t t e r dated 
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August 8, 2008? 

A. Yes. 

Q. And i s John Schlimgin the person who i t ' s 

addressed to? 

A. Yes, s i r . 

Q. And was he your attorney at the time? 

A. Yes, s i r . 

Q. And he — and i s i t captioned United States 

vs John Graham? 

A. Yes, s i r . 

Q. A l l r i g h t . 

And does i t s t a r t by saying t h i s confirms 

conversations i n which you, Mr. Schlimgin, i n d i c a t e d 

t h a t you, Mr. Looking Cloud, would be w i l l i n g t o 

provide information and testimony against Mr. Graham? 

A. Yes, s i r . 

Q. A l l r i g h t . 

So when I t a l k about the immunity agreement 

tha t they gave you i n 2008, you agree t h i s i s 

b a s i c a l l y t h a t agreement? 

A. Yes, s i r . 

Q. A l l r i g h t . 

You a c t u a l l y , by t h i s p o i n t , 2008, have 

m u l t i p l e attorneys working on your behalf, don't you? 

A. Yes, s i r , I do. 
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1 Q. You have a guy from Boston, a guy named Barry 

2 Bachrach? 

3 A. Yes, s i r . 

4 Q. He used to be Leonard P e l t i e r ' s attorney? 

5 A. Yes, s i r . 

6 Q. In f a c t , he ran Leonard P e l t i e r ' s 

7 p r e s i d e n t i a l campaign at one p o i n t . 

8 Were you aware of that? 

9 MR. OSWALD: Objection. Relevancy. 

10 MR. MURPHY: I w i l l t i e i t i n . 

11 THE COURT: Continue. 

12 Q. (BY MR. MURPHY) Do you r e c a l l that? 

13 A. No, s i r . 

14 Q. Okay. 

15 Do you r e c a l l knowing t h a t he was P e l t i e r ' s 

16 attorney f o r a while, r i g h t ? 

17 A. Right. 

18 Q. And that he was f i r e d by P e l t i e r ? 

19 A. I wouldn't know. 

20 Q. Okay. 
21 And anyways, he agreed t o work f o r you f o r 
22 fr e e , r i g h t ? 

23 A. Yes, s i r . 

24 Q. And e s s e n t i a l l y , your case, you knew, was 

25 about t r y i n g t o get back at Leonard P e l t i e r , r i g h t ? 
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A. I am so r r y . The question? 

Q. You knew part of your case, p a r t of the 

i n t e r e s t i n your case, was to prevent Leonard P e l t i e r 

from g e t t i n g paroled, didn't you? 

A. No, s i r . 

Q. You never heard that? 

A. No, s i r . 

Q. You never t e s t i f i e d about t h a t before? 

A. No, s i r . 

Q. Well, August 8, they come t o you. They say, 

l e t ' s make a d e a l . We now got Dick M a r s h a l l and John 

Graham i n d i c t e d i n f e d e r a l court, r i g h t ? 

A. Yes, s i r . 

Q. And so f o r the f i r s t time now, i n — w e l l , 

l e t me put i t t h i s way. Fourteen days a f t e r you enter 

th a t immunity agreement, you go before a Federal Grand 

Jury. 

Do you r e c a l l that? 

A. Yes, s i r . 

Q. August 20, 2008? 

A. Yes, s i r . 

Q. For the f i r s t time i n 14 years, through a l l 

the repeated times you t o l d t h i s s t o r y , suddenly you 

add major new d e t a i l s . 

Do you remember that? 
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A. Yes, s i r . 

Q. The f i r s t time i n 14 years you i n d i c a t e d t h a t 

Anna Mae was t i e d up. 

Do you remember that? 

A. Yes, s i r . 

Q. Because they t o l d you they needed her t o be 

t i e d up, d i d n ' t they? 

A. No, s i r . 

Q. They t o l d you that kidnapping was going t o be 

p a r t of the equation. 

Do you remember that? 

A. No, s i r . 

Q. You were s t a y i n g f u l l y aware of what t h i s 

case was a l l about. This was a great i n t e r e s t t o you, 

r i g h t ? 

A. Yes, s i r . 

Q. In f a c t , i t was of great i n t e r e s t t o you 

because when you got those other attorneys and you 

entered t h a t immunity agreement, you s t a r t e d working 

on what's c a l l e d a Rule 35 motion. 

Do you remember that? 

Do you remember that? 

A. No, s i r . 

Q. You don't remember t e s t i f y i n g about your 

Rule 35 motion? 
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1 Well, l e t me put i t to you t h i s way. Do you 

2 remember that your attorneys were going t o ask the 

3 government not f o r some l e t t e r l i k e Mr. Oswald was 

4 t a l k i n g about, but your attorneys were asking the 

5 government to go i n t o f e d e r a l court, t o go back i n 

6 f r o n t of Judge P i e r s o l and to ask on your behalf f o r 

7 Judge P i e r s o l to reduce your sentence. 

8 Do you remember that? 

9 A. Yes, s i r . 

10 Q. That's the Rule 35 motion t h a t I'm t a l k i n g 

11 about. 

12 Do you remember now that that's what th a t ' s 

13 c a l l e d , t h a t Rule 35 motion? 

14 A. Yes, s i r . 

15 Q. In f a c t , you j u s t t e s t i f i e d about i t i n Dick 

16 Marshall's t r i a l s i x months ago, r i g h t ? 

17 A. I was t o l d that i f I spoke the t r u t h t h a t 

18 they would agree t h a t they would speak t o the Court. 

19 Q. They would speak t o the Court t o get you out 

20 of your l i f e sentence, r i g h t ? 

21 A. Yes. 

22 Q. And i n f a c t , you have s a i d on a number of 

23 occasions, since you s t a r t e d working t h a t d e a l , t h a t 

24 t h a t ' s what t h i s i s a l l about, g e t t i n g you out of 

25 p r i s o n , r i g h t ? 
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A. The t r u t h . 

Q. No. That's not what you s a i d when you were 

g i v i n g recorded j a i l conversations. 

In those conversations somebody asked you 

what's t h i s a l l about and you s a i d i t ' s about g e t t i n g 

out. 

Do you remember that? 

A. No, s i r . 

Q. Do you remember t e l l i n g people i n those 

conversations t h a t you expected t o be out soon? 

A. No, s i r . 

Q. You expected — i n f a c t , one of your f r i e n d s 

t o l d you t h a t once you got out he would be over so you 

guys could hang out and p a r t y a b i t together? 

A. No, s i r . 

Q. Do you remember t a l k i n g t o your f r i e n d s i n 

Lakota because you didn't t h i n k other people could 

hear you when you were t a l k i n g about working t h i s deal 

to get out? 

A. No, s i r . 

Q. So i f the recorded j a i l conversations show 

that, they are somebody e l s e ' s conversations? 

A. No, s i r . 

Q. They would be your conversations? 

A. Yes. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. A l l r i g h t . 

This Rule 35, you know what information they 

want to hear, don't you? 

A. Just the t r u t h . 

Q. You have been asked t o t e l l the t r u t h a 

number of times before, r i g h t ? 

A. Yes. 

Q. And i n f a c t , you have acknowledged you don't 

have any problem l y i n g t o law enforcement to cut a 

d e a l , do you? 

A. No, s i r . 

Q. You s a i d you don't f e e l bad using the 

government to get out of p r i s o n , c o r r e c t ? 

A. No, s i r . 

Q. You didn't say that? 

A. Yes — 

Q. Did you say i t or not? 

A. The question, please. 

Q. The question i s , you have s a i d before under 

oath t h a t you don't f e e l bad about using the 

government to get out of prison? 

A. No, s i r . 

Q. Dick Marshall's t r i a l j u s t s i x months ago, 

you were asked, and so you d i d n ' t f e e l bad i f you 

could use the government to get out of p r i s o n , r i g h t ? 
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Your answer, yes. Question, and they had l i e d t o you. 

You didn't f e e l bad i f you l i e d t o them t o get out of 

pr i s o n , r i g h t ? Answer, no. 

Remember that? 

A. I didn't understand the question. 

Q. You didn't understand those questions? 

A. Yes. 

Q. What was ambiguous about them? 

What was confusing? 

A. I am sorry. I'm not too aware of the E n g l i s h 

language. 

Q. You have been speaking the E n g l i s h language 

i n t h i s room p e r f e c t l y w e l l f o r two hours, s i r . 

A. I am sorry. I don't understand ambiguous. 

Q. Okay. 

What was hard to understand about those 

questions t h a t you were asked j u s t s i x months ago? 

A. I j u s t d i d n't understand i t . 

Q. You didn't understand — 

A. Yeah. 

Q. The question, and so you didn't f e e l bad i f 

you could use the government to get out of p r i s o n , 

r i g h t ? Your answer, yes. 

Let me ask you, do you r e c a l l the question, 

and i n f a c t , i n the course of your experience i n the 
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c r i m i n a l j u s t i c e system, you have f r e q u e n t l y l i e d t o 

law enforcement o f f i c e r s , haven't you? Your answer, 

yes. 

A. Yes. 

Q. And we t a l k e d p r e v i o u s l y about your 12 p r i o r 

c o n v i c t i o n s f o r g i v i n g f a l s e statements, r i g h t ? 

Correct? 

A. Yes. 

Q. Okay. 

No question about those. Those aren't p a r t 

of the rap sheet that you dispute? 

A. I don't know what you mean. 

I have two felony c o n v i c t i o n — 

Q. There i s no question before you. 

Let me j u s t look through my notes. 

One of the other issues that came up a f t e r 

you s t a r t e d working t h i s cooperation agreement i n 2008 

was the gun. Because that was the f i r s t time a f t e r 

a l l these years of t e l l i n g your s t o r y , the f i r s t time 

you ever admitted or acknowledged or even thought 

about being at Dick Marshall's house, r i g h t ? 

A. Yes. 

Q. And you went i n t o court a t Dick M a r s h a l l ' s 

t r i a l , and you didn't r e a l l y know e x a c t l y what you 

were supposed to say, d i d you? 
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A. Just the t r u t h . 

Q. You didn't know the questions you were going 

to be asked, d i d you? 

A. No. No, s i r . 

Q. And so you were asked, where d i d you get t h i s 

gun — or excuse me. You were asked, where d i d Dick 

M a r s h a l l p u l l t h i s gun out of? And you s a i d , from the 

night stand next to the bed. 

Do you remember that? 

A. Yes, s i r . 

Q. You s a i d that under oath. That was supposed 

to be the t r u t h at that p o i n t , r i g h t ? 

A. I t i s the true, yes, s i r . 

Q. And he reached i n one of the drawers from the 

night stand. 

Do you remember t e l l i n g them that? 

A. Yes. 

Q. But, what came out during your testimony at 

Dick Marshall's t r i a l i s that there was no drawers i n 

the n i g h t stand. 

Remember that? 

A. I di d n ' t hear other testimony. 

Q. Well, you have s a i d before t h a t you've read 

through Cleo Gates' testimony. 

Do you remember that? 
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1 A. Yes. 

2 Q. And Cleo Gates was the witness who s a i d there 

3 were no drawers i n that night stand? 

4 A. I di d n ' t hear her testimony at th a t t r i a l . 

5 Q. You heard i t since then? 

6 A. Since then I have heard. 

7 Q. Yeah. 

8 A. But she's mistaken. 

9 Q. You heard i t since then and so today, r a t h e r 

10 than repeat the night stand t r u t h , you say the gun and 

11 the b u l l e t s came from the bottom drawer of the 

12 dresser, r i g h t ? 

13 A. Night stand, dresser, s t i l l the same. 

14 Q. Well, you were p r e t t y s p e c i f i c before. You 

15 were asked p o i n t blank questions and you described a 

16 night stand next t o the bed. 

17 A. Well, I — same t h i n g . 

18 Q. But once — 

19 A. The p o i n t i s — 

20 Q. — once you read Cleo Gates' testimony and 

21 you f i n d out that a government witness says there was 
22 no drawers i n that night stand, now you are very c l e a r 

23 today t h a t you saw Dick Marshall get down there and 

24 p u l l t h a t bottom drawer out? 

25 A. S t i l l means the same t h i n g . 
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Q. That's the same thing? 

A. Yeah. 

Q. Same t h i n g but i t ' s a p r e t t y important thing? 

A. The p o i n t i s he got the gun from the dresser 

or whatever. The drawer. 

Q. You needed t o do some damage c o n t r o l t o 

change your statement so that you wouldn't get caught 

up i n tha t same l i e again, r i g h t ? 

A. No, s i r . 

Q. That's why today i t ' s the drawer and the 

dresser, l a s t time i t was the night stand. Doesn't 

have a drawer. 

The only t h i n g that changed i s i n between you 

found out about what Cleo's testimony i s , r i g h t ? 

A. No, s i r . 

Q. That's how you worked the system over and 

over again during these 14 years of g i v i n g statements, 

r i g h t ? 

A. No, s i r . 

Q. Well, up u n t i l they o f f e r e d you the Rule 35 

to get you out of tha t l i f e sentence, you have given 

hundreds of pages of statements, recorded and 

otherwise, r i g h t ? 

A. Yes, s i r . 

Q. And every one of those up u n t i l 2008, John 
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and Anna Mae got together — got along together l i k e 

f r i e n d , r i g h t ? 

That's what you always said? 

A. Yes, s i r . 

Q. And that when you saw them together they were 

t a l k i n g or they were p l a y i n g cards, r i g h t ? 

A. Yes, s i r . 

Q. And when you were asked p o i n t blank about 

rape or sex between them, you s a i d a l l I heard was 

them t a l k i n g and p l a y i n g cards, r i g h t ? 

MR. OSWALD: Objection. Asked and answered, 

Judge. Three times. 

MR. MURPHY: I w i l l move on. 

THE COURT: Overruled. 

Q. (BY MR. MURPHY) Fourteen years, given t h i s 

statement over and over again, t a l k i n g w i t h f r i e n d s , 

t a l k i n g w i t h family, t r y i n g t o work deals, you never 

mentioned going i n t o Dick Marshall's house, you never 

mentioned seeing a gun being taken out of a drawer, 

you never mention a note, anything l i k e t h a t , r i g h t ? 

A. Right. 

Q. Today you t a l k e d about standing outside a t 

t h i s house i n Rosebud and that you went i n t o the house 

at one p o i n t t o go to the bathroom, r i g h t ? 

A. Yes, s i r . 
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Q. And you were asked about th a t one previous 

time and you s a i d t h a t you had t o go i n and u r i n a t e , 

r i g h t ? 

A. Yes. 

Q. And the government asked you t o add t h a t 

d e t a i l i n because they were t r y i n g t o make a case t h a t 

there was some contact out i n Rosebud. 

Do you remember that? 

A. The question, please? 

Q. There came a p o i n t a f t e r 14 years of g i v i n g 

t h i s statement t h a t the government changed i t s theory 

about what happened and they s a i d t h a t the group of 

you went to Rosebud. 

Do you remember that? 

Let me put i t t o you t h i s way. Fourteen 

years of statements, you never once mentioned going t o 

Rosebud, r i g h t ? 

A. Yes, s i r . 

Q. And then i n 2008 you are i n Rosebud, r i g h t ? 

A. Yes, s i r . 

Q. And t o kind of d r i v e the p o i n t home, they 

asked you t o put y o u r s e l f a c t u a l l y i n s i d e a house on 

Rosebud, r i g h t ? 

A. No, s i r . 

Q. Well, t h a t ' s the f i r s t time you ever 
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i n d i c a t e d t h a t you had t o go pee so you went i n t o the 

house, r i g h t ? 

A. Yes, s i r . I had t o p i s s . 

Q. S i r , s t a r t i n g w e l l before 1975 and continuing 

w e l l a f t e r , you have had c o n v i c t i o n a f t e r c o n v i c t i o n 

f o r p u b l i c u r i n a t i o n , r i g h t ? 

A. Yes, s i r . 

Q. And so — but out there i n the middle of the 

re s e r v a t i o n , a f t e r 14 years of om i t t i n g t h a t d e t a i l , 

suddenly you decide you have t o go i n s i d e t h i s 

person's.house, whom you don't know, t o use the 

bathroom t o u r i n a t e , r i g h t ? 

A. Yes, s i r . 

Q. Okay. 

But that became a p r e t t y important d e t a i l f o r 

the government, r i g h t , i n Dick Marshall's t r i a l ? 

A. Yes, s i r . 

Q. Okay. 

You were asked questions about your 

conversation i n 2003, 2002 w i t h Denise Maloney. 

Do you remember that? 

A. Yes. 

Q. You c a l l up the daughter of a woman who has 

been k i l l e d , r i g h t ? 

A. Yes, s i r . 
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Q. And you are — you were asked whether you 

t o l d her the s t o r y about what happened, r i g h t ? 

A. Yes, s i r . 

Q. That would be a p r e t t y important person t o 

t e l l the t r u t h t o , wouldn't i t be? 

A. Yes, s i r . 

Q. And you t o l d her that you never even got out 

of the car on the night i n question, but tha t John and 

Theda went out and shot Anna Mae, r i g h t ? 

A. I don't r e c a l l . 

Q. You don't r e c a l l t e l l i n g her th a t , huh? 

Well, l e t me ask you t h i s , i f you had t o l d 

her t h a t , t h a t ' s at d i f f e r e n t t r u t h than the t r u t h you 

are g i v i n g today, r i g h t ? 

A. Yes, s i r . 

Q. Okay. 

And i t ' s a d i f f e r e n t t r u t h t h a t — than you 

gave on and o f f over the l a s t 14 years, r i g h t ? 

A. Yes. 

Q. The t r u t h kind of moves around a b i t here, 

doesn't i t ? 

A. Yes. 

Q. One of the things that changed i s the 

d i s c u s s i o n about a fence — 

THE COURT: Mr. Murphy, i t ' s 5:00. 
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MR. MURPHY: Can we go another f i v e minutes 

and I may be able t o f i n i s h . 

THE COURT: That's a question. 

MR. MURPHY: Yeah. I t h i n k so. 

THE COURT: By 5:15. 

MR. MURPHY: Okay. Great. 

THE COURT: I promised them f i v e o'clock. 

MR. MURPHY: I f anybody has scheduling issues 

I am w i l l i n g t o cut o f f now. 

THE COURT: Let's do that and w e ' l l come i n 

tomorrow. 

MR. MURPHY: Okay. Very w e l l . 

Thanks. 

THE COURT: Ladies and gentlemen, we're i n 

recess once again f o r the evening. You are reminded 

you may not t a l k to anybody about t h i s case. You may 

not read news, watch news, or form any opinions on i t 

u n t i l we give i t t o you f o r f i n a l determination. 

Thank you. 

(Whereupon, the f o l l o w i n g proceedings were 

then had i n open court and out of the presence of the 

jury.) 

MR. MURPHY: Your Honor, I'd ask t h a t the 

witness not be allowed to communicate w i t h any 

attorneys or any of the p a r t i e s while he's s t i l l on 
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the stand. 

THE COURT: That's good. You may not t a l k t o 

any of the attorneys while you are s t i l l on the stand. 

MR. MURPHY: We'd ask th a t be i n c l u d i n g 

i n v e s t i g a t o r s and other personnel of the prosecution. 

THE COURT: Say again. 

MR. MURPHY: I'd l i k e t hat t o incl u d e 

i n v e s t i g a t o r s and other personnel. 

THE COURT: Yeah, nobody, about t h i s case. 

We'll see you tomorrow. 

(Whereupon, the proceedings i n t h i s matter 

were then concluded.) 
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