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* ^ P R O C E E D I N G S * * 

THE COURT: S a t i s f i e d t h i s i s the j u r y ? 

MR. JACKLEY: Yes, Your Honor. 

MR. MURPHY: Yes, Your Honor. 

THE COURT: I assume Mr. Looking Cloud i s 

s t i l l on the stand. 

MR. MURPHY: Yes, Your Honor. 

CONTINUED CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Are you ready, Mr. Looking Cloud? 

A. Yes, s i r . 

Q. A l l r i g h t . 

I want to s t a r t by going back t o the very 

f i r s t immunity agreement that you entered i n t o . We 

ta l k e d about i t b r i e f l y , but I wanted t o make sure — 

I am showing you a l e t t e r t o your attorney, Henry 

M u l l h i l l dated November 3, 1994, c o r r e c t ? 

A. Yes. 

Q. And that's your signature on the bottom of 

the page? 

A. Yes, s i r . 

Q. And that i s dated as having been received by 

the U.S. Marshal Service on November 4, c o r r e c t ? 

A. Yes, s i r . 

Q. And t h a t would have been i n 1994? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes, s i r . 

Q. And then j u s t 13 days l a t e r , you went and 

t a l k e d t o Mr. Ecoffey, FBI Agent Graf, Mr. Ianuchi, 

and Mr. Pourier, c o r r e c t ? 

A. Yes, s i r . 

Q. And you were w i t h your attorney, c o r r e c t ? 

A. Yes, s i r . 

Q. And you were advised you were a suspect i n 

t h i s case, c o r r e c t ? 

A. Yes, s i r . 

Q. And you gave information based on t h a t 

immunity agreement? 

A. Yes, s i r . 

Q. Okay. 

Let's — f o l l o w i n g up on something we l e f t 

o f f at yesterday, we t a l k e d about how you had been 

t o l d by Kamook and Troy Lynn t h a t my c l i e n t had blamed 

you f o r Annie Mae's death. 

Do you remember that? 

A. Yes, s i r . 

Q. And they t o l d you t h a t i t was going t o end up 

being your word against h i s , true? 

A. Yes, s i r . 

Q. A l l r i g h t . 

The same t h i n g happened t o you regarding Dick 
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Ma r s h a l l , do you r e c a l l that? 

A. Yes, s i r . 

Q. You were t o l d i n 2008 that Dick M a r s h a l l had 

i m p l i c a t e d you i n t h i s crime. Do you r e c a l l being 

t o l d that? 

A. No, s i r . 

Q. I am going t o show you your sworn testimony 

on A p r i l 16, 2010 i n the t r i a l of Dick M a r s h a l l . You 

were asked, you didn't l i k e i t when you thought about 

Richard M a r s h a l l t e l l i n g f e d e r a l a u t h o r i t i e s t h a t you 

had stopped o f f at h i s house w i t h Anna Mae Aquash i n 

1975 and. that you had asked them to keep her there. 

You di d n ' t l i k e knowing t h a t , d i d you? And your 

answer was no, c o r r e c t ? 

A. Yes. I didn't understand the question. 

Q. You didn't understand the question. 

Well, when you found out or you had been t o l d 

t hat Dick M a r s h a l l had i m p l i c a t e d you, t h a t made you 

mad, didn't i t ? 

A. No, s i r . 

Q. And you were happy that you thought he was 

blaming you? 

A. No, s i r . 

Q. A l l r i g h t . 

In f a c t , you learned l a t e r t h a t Dick M a r s h a l l 
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had never i m p l i c a t e d you i n t h i s crime, i s n ' t t h a t 

true? 

A. Yes, s i r . 

Q. I t ' s t r u e that you found out a f t e r t h a t 

conversation t h a t Dick M a r s h a l l had always s a i d I 

don't know who stopped at my house? 

You learned that, didn't you? 

A. Yes. 

Q. But at the time i n 2008 when you were t a l k i n g 

w ith a u t h o r i t i e s , they t o l d you Dick M a r s h a l l r a t t e d 

you out? 

A. Is tha t a question? 

Q. Yes. 

A. Yes, s i r . 

Q. And so i n 2008 f o r the f i r s t time i n 14 or 

more years of t e l l i n g various versions of t h i s s t o r y , 

you suddenly included the d e t a i l that Dick M a r s h a l l 

gave you the gun, r i g h t ? 

A. Yes, s i r . 

Q. A l l r i g h t . 

Because by that time you are doing a l i f e 

sentence down i n Louisiana, r i g h t ? 

A. Yes, s i r . 

Q. And you are going t o b r i n g Dick M a r s h a l l down 

with you, r i g h t ? 
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A. I t ' s the t r u t h , yes. 

Q. Truth, as we t a l k e d yesterday, has k i n d of 

moved around i n t h i s case, r i g h t ? 

A. Yes, s i r . 

Q. A l l r i g h t . 

So the t r u t h i n 2008 was you were going t o 

b r i n g Dick M a r s h a l l down wi t h you because somebody 

t o l d you he had r a t t e d you out? 

A. Yes, s i r . 

Q. A l l r i g h t . 

I want to go t o the issue of Annie Mae 

praying a t the time that she was supposedly shot by my 

c l i e n t . 

Do you remember on d i r e c t examination you 

were asked about that? 

A. Yes, s i r . 

Q. That became a p r e t t y important d e t a i l f o r the 

prosecutors here once you s t a r t e d t a l k i n g to them i n 

2008, d i d n ' t i t ? 

A. Yes, s i r . 

Q. They kept asking you about i t , r i g h t ? 

A. Yes, s i r . 

Q. And you were sworn to t e s t i f y t o t e l l the 

t r u t h j u s t l i k e you were yesterday back before a Grand 

Jury on September 9, 2009. 
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Do you remember that? 

A. Yes, s i r . 

Q. And you were asked a very s t r a i g h t forward 

question on t h i s praying a l l e g a t i o n . A r l o , r i g h t 

before John Boy shot Annie Mae, d i d she appear to you 

to be praying or making motions that would look l i k e 

she was t r y i n g t o pray? And your answer was, no. She 

was j u s t standing. 

Do you remember that? 

A. Yes, s i r . 

Q. But t h a t didn't s a t i s f y Mr. Oswald and 

Mr. Jackley. They were doing the questioning. 

Do you remember that? 

A. Yes, s i r . 

Q. And so Mr. Oswald asked f o r a break i n the 

proceedings. 

Do you r e c a l l that? 

A. No, s i r . 

Q. Well, do you r e c a l l t a k i n g a break and having 

Mr. J a c k l e y t a l k t o you about t h i s praying i n c i d e n t ? 

Do you remember that? 

A. Yes, s i r . 

Q. In f a c t , Mr. Oswald s t a r t e d the examination 

again a f t e r the break was taken. A r l o , during the 

break, or — now, A r l o , during the break you t a l k e d t o 
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Marty J a c k l e y about the prayer issue and we asked you 

then i f you wanted t o come back and discuss i t a 

l i t t l e more. Can we discuss i t some more. 

Do you remember that? 

A. Yes. 

Q. They weren't happy with your o r i g i n a l 

statement t h a t she wasn't praying, r i g h t ? 

A. Yes, s i r . 

Q. So they took a l i t t l e break and they came 

back and they asked you the question again and then 

you answered, she seemed l i k e she was praying. 

Do you remember that? 

A. Yes, s i r . 

Q. So they c l e a r l y i n d i c a t e d to you they wanted 

some drama t o t h i s s t o r y and so you take a l i t t l e 

break, and you come back, and you give them the drama 

they ask f o r , r i g h t ? 

A. Yes, s i r . 

Q. Because that's how i t works, you are going t o 

s i n g the song they want you to s i n g so you can get out 

of p r i s o n ? 

A. Is tha t a yes or no? 

Q. Tha's my question, yes or no? Truth or 

f a l s e ? 

A. Yes. 
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Q. I mean, there during the middle of sworn 

testimony you give an answer they don't seem t o l i k e . 

Mr. J a c k l e y takes you aside, t a l k s t o you about some 

thin g s , and you give a new answer under oath? 

A. Yes, s i r . . 

Q. Two answers that can't both be true? 

A. Yes, s i r . 

Q. And that process of people t e l l i n g you what 

you are supposed.to say s t a r t e d long before 1994 w i t h 

your f i r s t meeting w i t h Mr. Ecoffey, didn't i t ? 

A. Yes. 

Q. In f a c t , as I i n d i c a t e d before, my f i r s t 

r eport of any i n t e r r o g a t i o n was that November 17, 1994 

report, but he i n d i c a t e d on d i r e c t you had gone 

through many i n t e r r o g a t i o n s do you remember that? 

A. Yes, s i r . 

Q. Those were with a d e t e c t i v e named Abe Alonzo 

down i n Denver? 

A. Yes, s i r . 

Q. He was i n v e s t i g a t i n g t h i s case. 

A. Yes, s i r . 

Q. And he s t a r t e d t a l k i n g t o you years before 

Mr. Ecoffey got involved, d i d n ' t he? 

You don't need to look over there, s i r . J u s t 

look a t me. 
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MR. OSWALD: I object, Your Honor. 

Mr. Looking Cloud can look wherever he wants. 

MR. MURPHY: I don't t h i n k he can, Your 

Honor. 

THE COURT: That a l l depends on where he's 

looking, but i t solves the question i f he doesn't — 

i f he looks at the j u r y or Mr. Murphy, and I care not 

which. He can look at the c e i l i n g . He's not going t o 

look i n the d i r e c t i o n of people th a t may or may not 

have an i n t e r e s t i n t h i s case. 

Q. (BY MR. MURPHY) You understand when I ask you 

a question you don't need to look over t o Mr. Mandel 

or any of these people? 

A. I was loo k i n g at the door t o see who was 

coming i n . 

Q. A l l r i g h t . 

S i r , Mr. Alonzo s t a r t e d communicating w i t h 

you about t h i s case years before you met Mr. Ecoffey, 

c o r r e c t ? 

A. No, s i r . 

Q. A l l r i g h t . 

S i r , i f Mr. Alonzo's name i s on vari o u s p a r t s 

of your rap sheet and your c r i m i n a l h i s t o r y as having 

t a l k e d to you and been involved i n a r r e s t s of you 

before 1994, would th a t be i n c o n s i s t e n t or c o n s i s t e n t 
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w i t h what you remember? 

A. I n c o n s i s t e n t . 

Q. Okay. 

You never met him before 94? 

A. Yes, I never met him. 

Q. You've never met him? 

A. Before 94. 

Q. Do you remember t e l l i n g people t h a t you — 

t h a t he used to give you money back i n the day? 

A. Yes, s i r . 

Q. And he gave you money so you could go out and 

buy heroine? 

A. No, s i r . 

Q. Well, when you got money, your — when you 

got money you went and bought heroine, d i d n ' t you? 

A. I bought a l c o h o l , s i r . 

Q. Well, when you area t a l k i n g t o the United 

States probation o f f i c e you t o l d them th a t i n a d d i t i o n 

t o crack, meth, a c i d , and marijuana, heroine was your 

drug of choice and you bought i t when you could get 

money.. 

Do you remember t e l l i n g them that? 

A. Yes. 

Q. Okay. 

So you are saying now you never met Abe 
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Alonzo before the time that he and Mr. Ecoffey met you 

i n 94? 

A. Yes, s i r . 

Q. Okay. 

But you d i d meet with him a number of times 

a f t e r 1994, co r r e c t ? 

A. Yes, s i r . 

Q. And some of those meetings were alone w i t h 

Mr. Alonzo, c o r r e c t ? 

A. Yes, s i r . 

Q. And they weren't recorded t o your knowledge, 

were they? 

A. No, s i r . 

Q. And those are some of those meetings where 

afterwards he would give you some money? 

A. Yes, s i r . 

Q. Okay. 

We t a l k e d a b i t about the statements you made 

during j a i l c a l l s where you t o l d people t h a t you were 

g e t t i n g out as a r e s u l t of the — as a r e s u l t of your 

cooperation against Dick M a r s h a l l . 

Do you remember that t o p i c ? 

A. Yes. 

Q. And you s a i d i t didn't happen, remember? 

Do you remember saying you never s a i d 
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anything l i k e that? 

A. Yes. 

Q. And I asked you even i f you had used Lakota 

to t r y t o speak i n code on those j a i l c a l l s when you 

were t e l l i n g people that you were g e t t i n g out. 

Do you remember that? 

A. Yes, s i r . 

Q. And .you s a i d i t didn't happen? 

A. Yes, s i r . 

Q. Okay. 

And I am going t o show you your sworn 

testimony from A p r i l 16, 2010, j u s t about s i x months 

ago. You were asked, didn't you say to t h a t person — 

and I'm going t o slaughter the pronunciation — would 

you say th a t word — that Lakota word. 

A. Wableen apenokte (phonetic). 

Q. Okay. I t was phonetic. Wableen apenokte. 

And you answered, sorry, I don't answer. You 

were asked, does the word wableen apenokte mean I am 

g e t t i n g out i n Lakota? Your answer, I may have, yes. 

You may have t o l d somebody you were g e t t i n g out i n 

Lakota, r i g h t ? Answer, under oath, yes, I may have. 

Question, i n f a c t , d i dn't you say t o one of your 

f r i e n d s , i t looks l i k e I'm g e t t i n g out p r e t t y soon. I 

may show up at your door. And he s a i d t o you, we can 
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get drunk and smoke some p i j e . Answer, i s t h a t a yes 

or no? Question, that's what I'm asking you. Answer. 

Yes. 

Do you remember that? 

A. Yes. 

Q. That was j u s t before Dick Marshall's t r i a l 

t h at you are on the phone from the j a i l t e l l i n g people 

that you are about ready t o get out. You are going t o 

be able to go p a r t y with some of your f r i e n d s , r i g h t ? 

A. Yes. 

Q. But yesterday under oath you never made those 

c a l l s ? 

A. Yes. 

Q. But today now you remember making those 

c a l l s ? 

A. Yes. 

Q. Okay. 

So the t r u t h again changes from day t o day 

regardless of whether you are under oath or not? 

A. Sometimes my understand — yes. 

Q. Okay. 

Things didn't q u i t e work out how you planned 

though because here s i x months l a t e r you are s t i l l i n 

custody, aren't you? 

A. Yes, s i r . 
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Q. And Dick Ma r s h a l l got a c q u i t t e d . The j u r y 

a c q u i t t e d him of murder, didn't they? 

A. Yes, s i r . 

Q. Thelma Rios, my c l i e n t ' s other codefendant, 

got a probationary p l e a bargain, r i g h t ? 

Are you aware of that? 

A. No, s i r . 

Q. You weren't aware anything about that? 

A. Yes, s i r . 

Q. But at l e a s t you know my c l i e n t i s the l a s t 

man standing, r i g h t ? 

MR. OSWALD: Objection, Your Honor. That's 

c a l l i n g f o r spe c u l a t i o n as t o the i n v e s t i g a t i o n . 

THE COURT: Well, that question i s — i f he 

knows or b e l i e v e s one way, he can answer. 

Q. (BY MR. MURPHY) You know my c l i e n t i s the 

only guy on t r i a l r i g h t now f o r t h i s crime, r i g h t ? 

A. Yes, s i r . 

Q. And i n a way that makes him your meal t i c k e t 

out of f e d e r a l p r i s o n , doesn't i t ? 

A. Yes, s i r . 

Q. And tha t Rule 35 motion, t h a t motion t o 

reduce your sentence, i s dependent now on what you say 

against my c l i e n t , r i g h t ? 

A. Yes, s i r . 
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Q. And because of that, you want to make sure 

he's convicted, don't you? 

A. I t ' s the t r u t h . 

Q. One of the things that's happened i n t h i s 

case since you s t a r t e d working your deal i n 2008 i s 

you never had t o go back to Louisiana, d i d you? 

A. No, s i r . 

Q. You spent a few months at the South Dakota 

s t a t e p e n i t e n t i a r y , r i g h t ? 

A. Yes, s i r . 

Q. And that's a heck of a l o t b e t t e r place than 

the Louisiana p r i s o n , i s n ' t i t ? 

A. No, s i r . 

Q. Oh, yeah. Not stabbings on a weekly b a s i s a t 

the South Dakota s t a t e pen, r i g h t ? 

A. Right. 

Q. And people aren't g e t t i n g k i l l e d on a monthly 

b a s i s down at the South Dakota s t a t e pen? 

A. No, s i r . 

Cj. That's t r u e , they are not g e t t i n g k i l l e d , are 

they? 

A. No. 

Q. Are you saying they are g e t t i n g k i l l e d or 

they are not g e t t i n g k i l l e d ? 

A. I have no idea. 
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Q. Well, while you were there i n the three or 

four months, d i d you hear about anybody g e t t i n g 

k i l l e d ? 

A. There was one that d i e d but I have no idea. 

Q. Well, i n any regard, other than those few 

months at the South Dakota State P e n i t e n t i a r y , you 

have been i n l o c a l county j a i l s f o r the l a s t two 

years, haven't you? 

A. Yes, s i r . 

Q. And at the j a i l s you get to watch TV a l l day, 

r i g h t ? 

A. No, s i r . 

Q. S i x months ago, question, that's a whole l o t 

b e t t e r than being stranded down i n Louisiana without 

any r e l a t i v e s or f r i e n d s t o v i s i t you, i s n ' t i t ? Your 

answer, yes. You get t o watch TV a l l day or whenever 

you want to up here i n South Dakota, don't you? Your 

answer, yes. 

A. Yes. 

Q. Okay. 

So under oath s i x months ago i t ' s a yes. Two 

minutes ago i t ' s a no. Now i t ' s a yes again, r i g h t ? 

A. Yes. 

Q. Okay. 

Being i n these South Dakota county j a i l s 
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where you get t o watch TV a l l day, i t ' s a constant 

reminder to you every s i n g l e day of why you don't want 

to go back t o Louisiana, i s n ' t i t ? 

A. No, s i r . 

Q. You want t o go back t o Louisiana? 

A. No, s i r . 

Q. Nobody would want t o go back there, r i g h t ? 

A. Yes, s i r . 

Q. You were asked questions about what happened 

i n Rapid C i t y back i n November of 1975. Do you 

remember th a t d i s c u s s i o n w i t h Mr. Oswald? 

A. Yes, s i r . 

Q. And you s a i d you stayed i n the apartment that 

whole day except f o r when you went t o your f r i e n d Tony 

Red Cloud's house, r i g h t ? 

A. Yes'. 

Q. And you were at Tony Red Cloud's house f o r 

what, 30 minutes, 45 minutes. 

A. Yes, s i r . 

Q. During t h a t e n t i r e day and the night before, 

you never saw John Graham guarding Annie Mae's 

bedroom, d i d you? 

A. Yes, s i r . 

Q. You d i d not see him, true? 

A. True. 
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1 Q. In f a c t , you s a i d i n p r i o r statements, th a t 

2 during t h a t time period, my c l i e n t , John Graham, was 

3 guarding the f r o n t door t o make sure nobody came i n . 

4 Do you remember that? 

5 A. No, I don't r e c a l l t h a t . 

6 Q. You don't remember th a t . Okay. 

7 Let me show you a t r a n s c r i p t of your 

8 2000 i n t e r v i e w — that long i n t e r v i e w you d i d w i t h 

9 Troy Lynn and Kamook. 

10 Do you remember we t a l k e d about t h i s 

11 interview? 

12 A. Yes. 

13 Q. Okay. 

14 I am going to ask you t o read t o y o u r s e l f the 

15 bottom h a l f of the page. You l e t me know when you are 

16 done. 

17 Done? 

18 A. Yes. 

19 Q. Annie Mae was a f u g i t i v e at t h i s time? 

20 A. Yes. 

21 Q. John Boy was he l p i n g p r o t e c t make sure nobody 

22 kicked the door i n t o get her, wasn't he? 
23 A. Yes. 

24 Q. This i s the same John, my c l i e n t John Graham, 

25 that you saw p l a y i n g cards wi t h Annie Mae and t a l k i n g 
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with Annie Mae and hanging out w i t h Annie Mae? 

A. Right. 

Q. You assumed you had never met them before but 

they were f r i e n d s because they were always hanging out 

together? 

A. Yes. 

Q. I want to t a l k t o you about how you 

incorporate new things i n t o your ever changing s t o r y . 

I want to t a l k to you about the fence i s s u e . You t o l d 

people o r i g i n a l l y or at one p o i n t that when you guys 

got out t o the Badlands you parked on the s i d e of the 

road. 

Do you remember that? 

A. Yes, s i r . 

Q. You were i n f a c t asked the s p e c i f i c question, 

d i d you park at the approach or on the s i d e of the 

road and you s a i d on the side of the road. 

Do you remember that? 

A. Yes, s i r . 

Q. And during t h a t p e r i o d of time when you were 

asked what happened next, you gave various v e r s i o n s of 

events of how John or Theda or Anna or you walked out 

towards the b l u f f s . 

Do you remember that? 

A. Yes, s i r . 
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Q. But then i n 1995 you are taken out there by 

Ianuchi and Alonzo, r i g h t ? 

A. Yes. 

Q. And they park t h e i r p o l i c e v e h i c l e s at th a t 

approach. 

Do you remember that? 

A. Yes. 

Q. Because they don't want t h e i r cars on the 

side of the highway, r i g h t ? 

A. Yes. 

Q. And there i s a fence at that approach, r i g h t ? 

A. Yes. 

Q. And so from that p o i n t forward, when you 

s t a r t e d t e l l i n g the stor y , you t a l k e d about seeing 

John and Annie Mae climb over that fence. 

Do you remember that? 

A. Yes, s i r . 

Q. Okay. 

Even though we know now that approach i s 

400 f e e t up the road from where you supposedly parked 

the car? 

A. Yes, s i r . 

Q. Okay. 

So you don't go to the crime seen f o r a long 

time. In f a c t , you don't even know — r e c a l l where i t 
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i s , r i g h t ? 

A. Yes. 

Q. And then they take you to a place and park i n 

f r o n t of a fence and ask you to t e l l your s t o r y , and 

then suddenly now that fence becomes p a r t of your 

story? 

A. Yes. 

Q. The t r i p that you took w i t h John, I want t o 

t a l k about t h a t t r i p and that t r i p alone. 

That t r i p took two days, c o r r e c t ? 

A. Yes, s i r . 

Q. And that t r i p happened November 27 or 

November 28 of 1975, correct? 

A. Yes, s i r . 

Cj. And you can remember that w i t h c e r t a i n t y and 

you have t e s t i f i e d t o i t on a number of occasions 

because i t c o r r e l a t e d t o your son's b i r t h d a y , r i g h t ? 

A. Yes, s i r . 

Q. Your son and had l e f t to go t o S c o t t s b l u f f 

f o r h i s b i r t h d a y . 

Do you remember that? 

A. Yes, s i r . 

Q. And because they had l e f t town t h a t day you 

decided t o go over to Troy Lynn's and f i n d Joe Morgan 

to 'go out d r i n k i n g , r i g h t ? 
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1 A. Yes, s i r . 

2 MR. MURPHY: Nothing f u r t h e r . 

3 Thank you. 

4 THE COURT: Mr. Oswald? 

5 MR. OSWALD: Thank you. 

6 REDIRECT EXAMINATION 

7 BY MR. OSWALD: 

8 Q. Mr. Looking Cloud, do you remember yesterday 

9 Mr. Murphy showed you an a r t i c l e by David Seales about 

10 what you supposedly said? 

11 A. Yes, s i r . 

12 Q. Have you had — seen that a r t i c l e before 

13 today or yesterday? Excuse me. 

14 A. I don't r e c a l l . 

15 Q. Do you know anything about David Seales? 

16 A. He wrote a book. 

17 Q. He wrote about him being abducted by a l i e n s , 

18 di d n ' t he? 

19 A. Yes, s i r . 

20 Q. And he be l i e v e s that, doesn't he? 

21 MR. MURPHY: Objection. C a l l s f o r 

22 s p e c u l a t i o n . 

23 THE COURT: Sustained. 

24 MR. OSWALD: Judge, he met Mr. Seals i n the 

25 j a i l . 
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THE COURT: I understand. 

What Mr. Seales b e l i e v e s i s another question. 

That's what someone e l s e b e l i e v e s . That's always 

s p e c u l a t i v e . 

Q. (BY MR. OSWALD) Now, Mr. Looking Cloud, the 

very l a s t question Mr. Murphy t a l k e d t o you about i s 

that t r i p you took with John Graham and Theda. 

Do you remember that? 

A. Yes, s i r . 

Q. He t a l k e d about your v e r s i o n — tha t you say 

i t was a l i t t l e d i f f e r e n t dates and you remember i t 

because of your son's birthday? 

A. Yes, s i r . 

Q. One t h i n g you are c e r t a i n about though i s 

that t r i p d i d take place, didn't i t ? 

A. Yes, s i r . 

Q. No matter i f i t was then, a week l a t e r , t h a t 

t r i p took place? 

A. Yes. 

MR. MURPHY: Objection. Leading, Your Honor. 

This i s r e d i r e c t . 

THE COURT: I understand. I t i s . Rephrasing 

takes care of the problem. 

Try not t o do that f u r t h e r , counsel. 

The answer stands. 
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Q. (BY MR. OSWALD) A l l r i g h t . 

Mr. Looking Cloud, do you remember t a l k i n g t o 

Mr. Ecoffey on that b l u f f ? You know, I showed you the 

p i c t u r e yesterday. 

A. Yes, s i r . 

Q. That was i n 1995? 

A. Yes, s i r . 

Q. A r l o , d i d you t e l l him at t h a t time who got 

Annie Mae out of the car? 

MR. MURPHY: Your Honor, o b j e c t i o n . May I 

approach? 

THE COURT: Yes. 

(Whereupon, a d i s c u s s i o n was h e l d at the 

bench.) 

MR. MURPHY: Your Honor, they are going t o 

t r y to s t a r t i n t r o d u c i n g p r i o r i n c i d e n t statements. 

We have e s t a b l i s h e d t h a t the date of the motive t o 

f a b r i c a t e was on November 3, 1994. That was the date 

he f o r m a l l y entered an immunity agreement w i t h the 

United States through h i s attorney. An agreement 

which he signed and then was interviewed a f t e r t h a t . 

The r u l e requires that f o r the a d m i s s i b i l i t y 

of p r i o r c o n s i s t e n t statements to rebut an i m p l i e d or 

recent f a b r i c a t i o n i t must antedate the motive t o 

f a b r i c a t e . The motive to f a b r i c a t e i s not based on an 
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a r r e s t . I t 1 s not based on a c o n v i c t i o n or a charge. 

I t ' s — i t can be based on the date i n which a 

p a r t i c u l a r person i s advised t h a t they have been 

accused of a crime. When they have o f f i c i a l contact. 

My f i r s t questions t h i s morning e s t a b l i s h e d 

he was advised that he was a suspect. He got an 

immunity agreement through an attorney and tha t h i s 

conversations from that p o i n t on were — should be 

p r o h i b i t e d from being introduced as p r i o r c o n s i s t e n t 

statements. 

THE COURT: Mr. Oswald? 

MR. OSWALD: Your Honor, I wrote down — 

Mr. Murphy, i n cross-examining, t a l k e d about your 

s t o r y has changed 20 to 30 years. He's a l s o s a i d your 

s t o r y changed over 14 years. He has brought up the 

Troy Lynn Yellow Wood and the Kamook t r a n s c r i p t . He 

has p e r s o n a l l y brought up a l l of these i s s u e s . I f the 

st a t e i s handcuffed i n coming back, i t ' s not improper 

f o r us. We have a r i g h t t o r e h a b i l i t a t e on those 

c o n s i s t e n t statements. 

THE COURT: Well, I t h i n k you can go i n t o any 

statement t h a t he brought up. 

MR. MURPHY: S p e c i f i c statement? 

Okay. What — 

THE COURT: Any s p e c i f i c statements from the 
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same time. I mean — from whatever document or 

records you produced the statement, I t h i n k he can go 

i n t o t h a t record. 

MR. MURPHY: Just so my record i s c l e a r , I am 

going t o c i t e Tome, T-O-M-E, United States Supreme 

Court, 1995. We would a l s o then ask f o r a l i m i t i n g 

i n s t r u c t i o n so that the j u r y i s advised not t o 

consider the statements he made that they are going to 

t r y t o introduce f o r the t r u t h of the matter asserted 

because these statements aren't sworn, but i n s t e a d 

j u s t f o r the purpose of r e b u t t a l . 

THE COURT: Mr. Oswald? 

MR. OSWALD: Then I would l i k e the same — i f 

the Court goes there I would l i k e the same l i m i t i n g 

i n s t r u c t i o n on h i s impeachment or h i s attempted 

impeachment. 

THE COURT: I am going to r u l e t h i s way. I 

have no idea what th a t Supreme Court d e c i s i o n says. 

MR. MURPHY: I got the d i g e s t here. 

THE COURT: I don't have a clu e what i t says. 

A l l r i g h t . Where are you going? 

MR. OSWALD: I am j u s t — 

THE COURT: Give me time frame. 

MR. OSWALD: I am going t o every c o n s i s t e n t 

statement he made that he was impeached on. He — 
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there was a charge of f a b r i c a t i o n i n 94. There was a 

charge of improper i n f l u e n c e i n 95 and i n 2008. 

Mr. Murphy referenced a l e t t e r that I have here and — 

THE COURT: I t h i n k he can make f u r t h e r 

i n q u i r y on the record from any statement t h a t was used 

to impeach him. 

I t h i n k other statements i n the same record 

can be used by the s t a t e i n response t o your 

examination. They cannot go back w i t h i n t h i s l i n e f o r 

a c o n s i s t e n t statement made p r i o r according t o t h i s 

law and r u l i n g s p r i o r t o a motive t o f a b r i c a t e . And 

f r a n k l y there i s another d e c i s i o n t h a t says a p r i o r 

c o n s i s t e n t statement need not rebut a l l motives t o 

f a b r i c a t e but only the s p e c i f i c motive a l l e g e d at 

t r i a l . Whatever t h a t means. But that's f a i r l y c l e a r 

E n g l i s h but t h a t ' s the r u l i n g . 

(Whereupon, the d i s c u s s i o n at the bench was 

then concluded.) 

MR. OSWALD: Your Honor, f o r the record, d i d 

you wish t o ov e r r u l e or s u s t a i n that objection? 

THE COURT: Overruled w i t h the l i m i t a t i o n s 

discussed at the bench. 

MR. OSWALD: May I proceed? 

THE COURT: Yes. 

MR. OSWALD: Thank you. 
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Q. (BY MR. OSWALD) The same question I asked 

you, Mr. Looking cloud, d i d you t e l l Ecoffey on t h a t 

b l u f f i n 1995 who got Annie Mae out of t h a t car? 

Just yes or no. 

A. Yes. 

Q. And who d i d you say got her out of that car? 

A. John Graham. John Boy. 

Q. Did you t e l l Robert Ecoffey i n 2003 i n Denver 

who got Annie Mae out of that car? 

A. Yes, s i r . 

Q. And who d i d you say? 

A. John Boy. 

Q. Is that t h a t man s i t t i n g there that you 

pointed out e a r l i e r ? 

A. Yes, s i r . 

Q. In the year 2000, wi t h your i n t e r v i e w — or 

with your d i s c u s s i o n w i t h Troy Lynn and Kamook — 

Do you remember that? 

A. Yes. 

Q. Did you t e l l them who got Anna Mae out of 

that car i n 1975? 

A. Yes, s i r . 

Q. And who d i d you say? 

A. John Boy. 

Q. Did you t e l l a Grand Jury i n October 2008, 
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who got Anna Mae out of tha t car i n 1975? 

A. Yes, s i r . 

Q. And who d i d you say? 

A. John Boy. 

Q. When you were on that b l u f f w i t h Mr. Ecoffey 

i n 1995, d i d you t e l l Mr. Ecoffey who shot Anna Mae? 

A. Yes, s i r . 

Q. And who d i d you say shot Anna Mae? 

A. John Boy. 

Q. When you were interviewed i n 2003, i n Denver, 

you were videotaped, r i g h t ? . 

A. Yes, s i r . 

Q. Abe Alonzo and Mr. Ecoffey interviewed you; 

i s t h a t r i g h t ? 

A. Yes, s i r . 

Q. Did you t e l l those gentleman who shot Anna 

Mae? 

A. Yes, s i r . 

Q. Who d i d you say? 

A. John Boy. 

Q. With Kamook and Troy Lynn i n December, you 

had j u s t gotten out of j a i l , do you remember that? 

A. Yes. 

Q. You were i n the back seat of Kamook's car? 

A. Yes, s i r . 
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Q. What parking l o t were you in ? 

A. Denny's parking l o t . 

Q. Did you know you were being recorded, s i r ? 

A. No, s i r . 

Q. Did you t e l l Kamook and Troy Lynn who shot 

and ended Anna Mae's l i f e ? 

A. Yes, s i r . 

Q. And who d i d you say d i d that? 

A. John Boy. 

Q. In the Grand Jury i n 2008 who d i d you t e l l 

t h at Grand Jury shot Anna Mae? 

A. John Boy. 

Q. At the Dick M a r s h a l l t r i a l , i n 2010, A p r i l , 

d i d you t e l l t h a t j u r y who shot Anna Mae? 

A. Yes, s i r . 

Q. And who d i d you say? 

A. John Boy. 

Q. When you t a l k e d t o Mr. Ecoffey, d i d you t e l l 

Mr. Ecoffey who was hauled i n the back of t h a t 

hatchback? 

A. Yes, s i r . 

Q. And who d i d you say was hauled i n the back of 

that hatchback? 

A. Anna Mae. 

Q. Did you t e l l Mr. Alonzo and Mr. Ecoffey i n 
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2003, who was hauled i n the back of th a t hatchback? 

A. Yes, s i r . 

Q. Who was that? 

A. Anna Mae. 

Q. Did you t e l l Kamook and Troy Lynn i n the year 

2000 who was hauled i n the back of that hatchback? 

A. Yes, s i r . 

Q. And who was that? 

A. Anna Mae. 

Q. In 1995 on that b l u f f w i t h Mr. Ecoffey, d i d 

you t e l l him when you got out of th a t car on the n i g h t 

Anna Mae was k i l l e d ? 

A. The question, please. 

Q. The night Anna Mae was k i l l e d , or the 

morning — excuse me — are you there w i t h me? 

A. Yes, s i r . 

Q. In previous testimony what you s a i d was th a t 

John Boy and Anna Mae got out of the car, then you 

d i d . 

Do you remember that? 

A. Yes, s i r . 

Q. That's what you t e s t i f i e d today? 

A. Yes, s i r . 

Q. Is th a t what you t o l d Mr. Ecoffey i n 1995? 

A. Yes, s i r . 
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Q. Did you t e l l Mr. Ecoffey that you walked 

towards those two? 

A. Yes, s i r . 

Q. You i m p l i c a t e d y o u r s e l f i n the murder, then, 

didn't you? 

A. Yes, s i r . 

Q. What two people were present at Troy Lynn's 

before you got there? 

A. John Boy and Anna Mae. 

Q. Was Theda there, too? 

A. Yes, s i r . 

Q. Had you been c a l l e d to come over t o d r i v e or 

anything l i k e that? 

A. No, s i r . 

MR. OSWALD: The Kamook/Troy Lynn t r a n s c r i p t 

page 108, s i r . 

Q. (BY MR. OSWALD) Mr. Looking Cloud, showing 

you the t r a n s c r i p t from Kamook, Troy Lynn, and you, 

okay. 

Do you see that question by Kamook? 

A. Yes. 

Q. So what d i d she say t o you whi l e you were 

there? 

Does t h a t r e f r e s h your memory? 

A. Yes. 
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1 Q. What d i d she say t o you? 

2 A. Theda — 

3 Q. Pardon me? 

4 A. Theda t o l d me to go with him. 

5 Q. And what d i d you say? 

6 A. I j u s t went with him. 

7 Q. To Theda, you s a i d — you j u s t went wi t h 

8 Theda? 

9 Is t h a t what you are t a l k i n g about? 

10 A. No. 

11 I need the question again. 

12 Q. I f you would look at t h i s from here t o here. 

13 Take a second to read that, A r l o . 

14 Have you looked at that document? 

15 A. Yes, s i r . 

16 Q. Does that r e f r e s h your memory as to the 

17 conversation? 

18 A. Yes, s i r . 

19 Q. Did Kamook say to you, then, so, whenever 

20 A r l o , whenever John Boy shot her, d i d she j u s t f a l l 

21 r i g h t o f f of th a t c l i f f or d i d you — or d i d she j u s t 
22 f a l l on the ground, and there was a pause. 
23 Do you remember that? 
24 A. Yes, s i r . 

25 Q. Then Kamook, do you remember her saying.to 
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you, I mean you didn't i n my mind give her the, 

u n i n t e l l i g i b l e , f a i t h and l e t i t go and go away from 

i t . 

Do you remember that? 

A. Yes, s i r . 

Q. Later i n that same colloquy, do you remember 

Kamook saying — 

MR. MURPHY: Your Honor, I am going t o 

object. This i s n ' t a p r i o r c o n s i s t e n t statement. 

THE COURT: Sustained. 

MR. OSWALD: Page 109. 

Q. (BY MR. OSWALD) Do you remember Mr. Murphy 

t a l k e d t o you about the prayer issue? 

A. Yes, s i r . 

Q. Did Kamook ask you, d i d she say anything t o 

him? I mean, cuz I know her so w e l l . 

And do you know what you responded? 

Can I show that t o you? 

A. Yes, s i r . 

Yes, s i r . 

Q. And what d i d you say? 

A. She prayed. 

Q. Kamook asked you, d i d she a c t u a l l y kneel down 

or d i d she j u s t stand there and s t a r t praying? 

A. She was standing. 
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Q. That's what you s a i d , i s n ' t i t ? 

A. Yes, s i r . 

Q. Your exact words were what? 

A. She stood. 

Q. Did Mr. Jackley or Mr. Mandel cook up t h i s 

s t o r y t o have you t e l l ? 

A. No, s i r . 

Q. Did Abe Alonzo or Robert Ecoffey t e l l you 

have t o say something and cook t h i s s t o r y up? 

A. No, s i r . 

Q. Did I? 

A. No, s i r . 

Q. You he l d back, i t ' s true, about Dick 

M a r s h a l l , didn't you?' 

A. Yes, s i r . 

Q. Were you aware that Dick M a r s h a l l and Cleo, 

though, came i n and corroborated what you said? 

MR. MURPHY: Objection. 

THE COURT: Sustained. 

Q. (BY MR. OSWALD) Are you aware t h a t Dick 

M a r s h a l l and Cleo admitted that you were there? 

A. Yes. 

Q. Answer t h i s , j u s t yes or no, A r l o , would you 

please? 

A. Yes. 
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Q. Is there a reason why you d i d not want t o 

t a l k about Dick Marshall? 

A. Yes, s i r . 

MR. OSWALD: Your Honor, can we approach? 

THE COURT: Yes. 

(Whereupon, a d i s c u s s i o n was h e l d at the 

bench.) 

MR. OSWALD: Your Honor, my next question i s , 

why, and I a n t i c i p a t e he's going t o say because he 

knew Dick M a r s h a l l committed a k i l l i n g and t h a t he had 

fami l y on the r e s e r v a t i o n and he was scared. And I 

be l i e v e the door was opened on t h i s l i n e of i n q u i r y . 

He was challenged as to whether — as to motive, as t o 

f a b r i c a t i o n , and we th i n k i t ' s j u s t f a i r f o r the s t a t e 

to come back and l e t the j u r y know and complete t h i s 

s t o r y about what r e a l l y happened and why he d i d t h i s . 

MR. MURPHY: Your Honor, we've p r e v i o u s l y 

discussed the unattenuated nature of t h a t whole 

i n q u i r y . Dick Marshall was convicted of shooting a 

man i n a bar i n scenic. Wasn't present. The i s s u e i s 

that Mr. Looking Cloud i n h i s past testimony has not 

been w i l l i n g t o confront or confine h i s testimony t o 

what was asked but t o go on rants about R u s s e l l Means 

and Dick M a r s h a l l being an enforcer and a bag man and 

a l l s o r t s of other s p e c u l a t i v e and inflammatory 
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m a t e r i a l s . I should say even i n s t r u c t e d by the 

f e d e r a l court t o l i m i t h i s responses he was u n w i l l i n g 

to confine h i s answers. 

THE COURT: I don't t h i n k we're going there. 

That's the answer. We're not going there. 

(Whereupon, the bench conference was then 

concluded.) 

Q. (BY MR. OSWALD) A r l o , do you remember when 

you t e s t i f i e d t h a t you f o l k s went t o Rosebud t o K i l l s 

Means' house? 

A. Yes, s i r . 

Q. Did you t e l l Robert Ecoffey i n 1995 e i t h e r on 

t h a t b l u f f or around that time period, t h a t the four 

of you went to Rosebud wi t h Anna Mae i n that car? 

A. Yes, s i r . 

Q. Did you t e l l Abe Alonzo and Robert Ecoffey 

t h a t you went to Rosebud w i t h Anna Mae i n t h a t car? 

A. Yes, s i r . 

Q. Has your s t o r y every changed about that? 

A. No, s i r . 

Q. Did you t e l l the Grand Jury i n 2008 t h a t you 

went to Rosebud w i t h Anna Mae, John Graham, and Theda 

Clarke? 

A. Yes, s i r . 

Q. Now, Mr. Murphy t a l k e d t o you about Thelma 
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Rios g e t t i n g probation on her c o n v i c t i o n . 

Do you remember that? 

A. Yes, s i r . 

Q. And do you know what Thelma Rios plead g u i l t y 

to, s i r ? 

A. No, s i r . 

Q. Did she plead g u i l t y t o things surrounding 

t h i s i n c i d e n t ? 

MR. MURPHY: Your Honor, l a c k of personal 

knowledge. 

THE COURT: Sustained. 

Q. (BY MR. OSWALD) Do you know i f she plead 

g u i l t y t o i n c i d e n t s surrounding t h i s i n c i d e n t ? 

A. Yes, s i r . 

Q. Mr. Looking Cloud, I am not sure i f you are 

f a m i l i a r w i t h t h i s , but according to the 1975 f e d e r a l 

law, are you e l i g i b l e f o r parole i n ten years? 

MR. MURPHY: Your Honor, o b j e c t i o n . C a l l s 

f o r s p e c u l a t i o n and l e g a l conclusions. 

(Whereupon, a di s c u s s i o n was h e l d at the 

bench.) 

THE COURT: You know, my biggest o b j e c t i o n t o 

that i s t h a t i t ' s a very leading question when you 

simply could have asked him i f he was e l i g i b l e f o r 

parole or i f he was e l i g i b l e i n ten years. We have 
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now loaded the gun. And i t f r a n k l y suggests an answer 

even though i t ' s prefaced with, I don't know i f you 

know t h i s , but under the law were you e l i g i b l e . I 

don't l i k e the form of the question. I don't have a 

problem w i t h the answer t o the question. But I have 

no way of knowing at t h i s p o i n t whether i t ' s an 

independent knowledge. 

MR. OSWALD: Can I ask him i f he's been 

informed by h i s lawyer when he's e l i g i b l e f o r parole? 

THE COURT: That's going to be hearsay. 

MR. OSWALD: Yeah. But he — but i t ' s h i s 

knowledge of when he's e l i g i b l e . 

THE COURT: I have no idea whether he's 

e l i g i b l e f o r parole or not. His answer i s not going 

to help me. 

MR. MURPHY: There i s a dispute about t h a t 

because the l a s t comments by counsel when t h i s matter 

came up was tha t he wasn't e l i g i b l e f o r 15 years. He 

bel i e v e s t h a t he's e l i g i b l e i n ten years, but that's 

been a subject of dispute. I t h i n k from day one as t o 

what the o l d parole r u l e s are under the f e d e r a l 

system. And I don't t h i n k anybody has got a gotten a 

d e f i n i t i v e answer, or not. 

MR. MANDEL: Not t o push my way i n t o t h i s , 

but I worked under the parole r u l e s when I s t a r t e d — 
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THE COURT: Let's — 

MR. MANDEL: — c l e a r l y , he would be e l i g i b l e 

f o r p a r o le i n ten years. Whether he would obtain 

parole i s another s t o r y . 

THE COURT: Now we're asking him to draw 

l e g a l conclusions and what he knows. I don't see 

we're going anywhere wi t h i t that's h e l p f u l i n the way 

the question was asked. I know what the answer i s . 

What I j u s t don't know i s whether i t has a g r a i n of 

t r u t h i n i t or not that he knows or even i f i t ' s 

c o r r e c t . And you t e l l i n g me that i t ' s c o r r e c t i s not 

a l l t h a t h e l p f u l e i t h e r . 

MR. OSWALD: Mr. Murphy went i n t o a t great 

length h i s l e g a l conclusions about what immunity 

agreement — what th a t suggested — what a l l t h a t 

suggested and he had to speculate as to h i s l e g a l 

conclusions there. And I thought t h a t i f he wants t o 

t a l k about h i s knowledge of l e g a l conclusions — 

THE COURT: Well, I am so r r y . Mr. Murphy had 

a l e t t e r . 

MR. MURPHY: I didn't go i n t o s p e c u l a t i o n . 

THE COURT: I don't know where th a t went and 

I don't r e c a l l t h a t . But I don't t h i n k t h i s l i n e of 

question has — you know I don't know i f i t ' s — okay. 

(Whereupon, the d i s c u s s i o n a t the bench was 
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then concluded.) 

THE COURT: The o b j e c t i o n i s sustained. 

Q. (BY MR. OSWALD) A r l o , I am going t o show you 

what's j u s t been marked as State's E x h i b i t 50. 

Remember, Mr. Murphy showed you that l e t t e r ? 

A. Yes, s i r . 

Q. And he r e f e r r e d t o a couple of paragraphs i n . 

t h i s l e t t e r , d i d n't he? 

A. Yes, s i r . 

Q. Is t h i s a true and accurate copy, the two 

pages of tha t l e t t e r that Mr. Murphy showed you? 

A. Yes, s i r . 

Q. Have you seen t h i s l e t t e r y o u r s e l f before 

Mr. Murphy even showed i t t o you? 

A. I don't r e c a l l . 

MR. OSWALD: I would o f f e r E x h i b i t 50, Judge. 

MR. MURPHY: No ob j e c t i o n . 

THE COURT: Received. 

Q. (BY MR. OSWALD) A r l o , do you — do you read 

w e l l out loud? 

A. No, s i r . 

MR. OSWALD: May I show i t , Judge? 

THE COURT: Yes. 

Q. (BY MR. OSWALD) Mr. Looking Cloud, do you see 

paragraph one of that l e t t e r t o your attorney, 
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Mr. Schlimgin? 

A. Yes, s i r . 

Q. I'm t a l k i n g r i g h t there. 

A. Yes, s i r . 

Q. Do you see paragraph 2, s i r ? 

A. Yes, s i r . 

Q. Do you see paragraph 3, s i r ? 

A. Yes, s i r . 

Q. Can you read that from there, A r l o ? 

A. No, s i r . 

THE COURT: I f he needs t o see i t you can 

e i t h e r hand i t t o him or he can move t o a place where 

he can read i t . 

Q. (BY MR. OSWALD) A r l o , there has been q u i t e a 

b i t of t a l k about your c r i m i n a l h i s t o r y . 

Do you r e c a l l those questions you and 

Mr. Murphy had? 

A. Yes, s i r . 

Q. Now, he t a l k e d about some c o n v i c t i o n s of 

f a l s e statements. 

Do you understand those? 

A. Yes, s i r . 

Q. Can you e x p l a i n what the circumstances were 

on some of those? 

A. I was a f r a i d t h a t people would know where I 
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re s i d e , where I l i v e , where I'm a t . 

Q. So i s that — d i d that come from an 

i n t e r a c t i o n w i t h a p o l i c e o f f i c e r ? 

A. I t came from a l l over. 

Q. You didn't want people t o know where you 

l i v e d i s t h a t what the f a l s e statement was? 

A. Yes, s i r . 

MR. MURPHY: Your Honor, I am going t o assume 

t h i s opens the door now to every p r i o r c o n v i c t i o n of 

Mr. Looking Cloud's and the f a c t s and circumstances? 

MR. OSWALD: I thought i t was open anyway, 

Judge. 

THE COURT: Okay. 

Q. (BY MR. OSWALD) When d i d you f i r s t l e a r n 

E n g l i s h , A r l o ? 

A. In 08 — I mean i n — when I was ei g h t years 

o l d . 

Q. You hadn't spoken E n g l i s h before that? 

A. Yes, s i r . I never spoke E n g l i s h . 

Q. Did you have a job, s i r ? 

A. Yes, s i r . 

Q. Where have you worked i n the past? 

MR. MURPHY: Objection. Relevance. 

THE COURT: Overruled at t h i s p o i n t . 

Q. (BY MR. OSWALD) Go ahead, s i r . 
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A. I worked w i t h J Images, Era Mark, Graphics. 

Q. Do you — do you have a s p e c i a l t a l e n t or 

g i f t ? 

A. Yes, s i r . 

Q. What i s that? 

A. I draw. I p a i n t . I s c u l p t u r e . 

Q. Are you comfortable t a l k i n g about sex i n 

f r o n t of women? 

A. No, s i r . 

Q. Did you ever mention sex t o Troy Lynn or 

Kamook between John Graham and Anna Mae? 

A. No, s i r . 

Q. Mr. Looking Cloud, I'm going t o show you 

what's been marked as State's E x h i b i t 51. 

Do you see that? 

A. Yes, s i r . 

Q. Did you i n t e r v i e w w i t h Mr. Alonzo and 

Mr. Ecoffey i n March of 2003 l i k e we've t a l k e d about? 

A. Yes, s i r . 

Q. Did you know you were videotaped? 

A. Yes, s i r . 

Q. And have you i n your case scene t h a t video 

before? 

A. Yes, s i r . 

Q. And are the statements i n t h a t video the same 
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as you and I t a l k e d about regarding who you c l a i m and 

say shot Anna Mae and things l i k e that? 

A. Yes, s i r . 

MR. OSWALD: I would o f f e r E x h i b i t 51. 

MR. MURPHY: Object, Your Honor. 

I f we might approach? 

THE COURT: Yeah. Why not. 

(Whereupon, a d i s c u s s i o n was hel d at the 

bench.) 

MR. MURPHY: They are t r y i n g t o admit a 45 

minute or an hour long i n t e r v i e w t o rebut what we 

don't know what because he t a l k s about a hundred 

t o p i c s i n t h a t interview. You allowed them to get 

i n t o p r i o r c o n s i s t e n t statements on s p e c i f i c i ssues I 

brought up. We are so f a r a f i e l d — 

THE COURT: Are we going t o put a l l of the 

other statements i n t o evidence? 

MR. MURPHY: No. None of them have been 

admitted i n t o evidence. 

MR. OSWALD: I t has been challenged t h a t he 

i s a l i a r and he's making a l l of t h i s up. And those 

are c o n s i s t e n t statements and a co n s i s t e n t i n t e r v i e w 

and i t shows — 

THE COURT: And you have asked him about the 

c o n s i s t e n t statements. You have gone on f r e e l y about 
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that without ob j e c t i o n , but pursuant t o my r u l i n g . 

And i t comes as no p r i z e t o you th a t he was — h i s 

c r e d i b i l i t y was attacked f o r i n c o n s i s t e n t statements. 

I assume. From past h i s t o r y . Nobody r a i s e s t h i s 

issue on the video tape before the t r i a l t h a t I am 

aware of. And so now I s i t here w i t h r e v e r s i b l e e r r o r 

question number 37 a r i s i n g during the course of the 

t r i a l . And I f r a n k l y don't t h i n k i t ' s a dmissible. 

But that's a f l i p of the c o i n gut r e a c t i o n 

from me. I have no — but i t seems to me unless we 

l e t i n a l l the other statements, they are a l l as 

admissible as that i s and i t doesn't address s p e c i f i c 

questions and answers. I t does i n p a r t but i t 

requires the j u r y t o s o r t out what's been addressed 

and what hasn't been addressed and you are capable of 

doing t h a t as you have been doing q u i t e n i c e l y 

throughout your r e b u t t a l exam and I don't t h i n k i t ' s 

appropriate t o do that at t h i s p o i n t . 

MR. OSWALD: Thank you. 

(Whereupon, the d i s c u s s i o n at the bench was 

then concluded.) 

MR. OSWALD: Your Honor, may I have a minute 

to look at my notes, please? 

THE COURT: C e r t a i n t y . 

THE BAILIFF: Mr. Looking Cloud needs a 
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restroom break before too long. He s a i d he can wait a 

few minutes. 

THE COURT: We're going t o take the break 

e a r l y . You can look at that as a f o r n e c e s s i t y , 

f o l k s . We w i l l take a break f o r about 15 minutes. 

Ladies and gentlemen, you are again reminded 

you are not t o t a l k amongst yourselves or anybody e l s e 

about the case or form any opinions on i t u n t i l i t 

comes to you f o r t r i a l . 

Thank you. 

(Off the record.) 

THE COURT: S a t i s f i e d , Mr. Jackley? 

MR. JACKLEY: Yes, Your Honor. 

MR. MURPHY: Yes, Your Honor. 

THE COURT: Thank you. 

You may proceed. 

Q. (BY MR. OSWALD) A r l o , your testimony i s t h a t 

a f t e r Anna Mae was murdered and l e f t i n t h a t ravine, 

three of you went back t o Denver. 

Do you remember that? 

A. Yes, s i r . 

Q. Did the three of you a r r i v e back t o Denver i n 

that same car? 

A. Yes, s i r . 

Q. Were the three of you always together a f t e r 
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Anna Mae was shot u n t i l Denver? 

A. Yes, s i r . 

Q. Did you t e l l Robert Ecoffey i n 1995 tha t same 

thing? 

A. Yes, s i r . 

MR. OSWALD: No f u r t h e r questions, Your 

Honor. 

THE COURT: Mr. Murphy? 

RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Mr. Looking Cloud, I want t o s t a r t w i t h the 

immunity agreement you were shown and was admitted 

i n t o evidence, E x h i b i t 50, which was the immunity 

agreement i n 2008. 

Do you r e c a l l that? 

A. Yes, s i r . 

Q. And that immunity agreement as was pr o j e c t e d 

up onto the w a l l there s a i d that you had t o give 

t r u t h f u l information i n order t o get the d e a l , r i g h t ? 

A. Yes. 

Q. I am going t o show you what's been p r e v i o u s l y 

marked E x h i b i t 128. 

This i s the 1994 immunity agreement, i s i t 

not? 

A. Yes, s i r . 
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1 Q. This i s the one t h a t you signed, c o r r e c t ? 

2 A. Yes, s i r . 

3 Q. And l i k e the 2008 one, t h i s one s t a t e s t h a t 

4 you have t o provide t r u t h f u l and complete summary of 

5 the f a c t s , c o r r e c t ? 

6 A. Yes, s i r . 

7 Q. And I want you to read t h a t paragraph because 

8 I want to make sure that you have no questions about 

9 what your o b l i g a t i o n s were under that immunity 

10 agreement. 

11 A. Okay. 

12 Q. Are you done reading t h a t paragraph, s i r ? 

13 A. Yes. 

14 Q. And no question i n your mind, you were 

15 required t o be t r u t h f u l and complete i n 1994, r i g h t ? 

16 A. Yes, s i r . 

17 MR. MURPHY: Move to admit E x h i b i t 128. 

18 MR. OSWALD: No ob j e c t i o n . 

19 THE COURT: Received. 

20 Q. (BY MR. MURPHY) And yet, i n 1994, and i n the 

21 years afterwards, a l l those other statements, you gave 
22 20 d i f f e r e n t v e r s i o n s of events, d i d n ' t you? 

23 A. Yes, s i r . 

24 Q. And even though you were t o l d t o get immunity 

25 you had t o be t r u t h f u l , you weren't t r u t h f u l i n 1994, 
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were you? 

A. Yes, s i r . 

Q. Well, you l e f t out a l l s o r t s of d e t a i l s t h a t 

now you say you remember, r i g h t ? 

A. Yes, s i r . 

Q. And a l l s o r t s of things about Dick M a r s h a l l 

and the gun and the fence and the sex and a l l those 

things weren't p a r t of th a t were they? 

A. Yes, s i r . 

Q. They were not that's c o r r e c t , r i g h t ? 

A. Yes. 

Q. A l l r i g h t . 

But yet w i t h i n a matter of weeks a f t e r making 

that d e a l , the felo n y charge of a s s a u l t i n g a p o l i c e 

o f f i c e r was dismissed, c o r r e c t ? 

A. Yes. 

Q. That's how the deal worked? 

A. Yes. 

Q. You go i n and you t a l k and you give them 

t r u t h f u l information and as long as i t says what they 

want i t t o say, charges go away? 

A. Yes. 

Q. Because they had the power t o do t h a t , r i g h t ? 

A. Yes. 

Q. Now, Mr. Oswald t a l k e d t o you about a number 
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1 of things you supposedly s a i d on p r i o r occasions t h a t 

2 were c o n s i s t e n t with your testimony today. And one of 

3 the things he asked you was, do you remember t e l l i n g 

4 Mr. Ecoffey and Mr. Ianuchi or Mr. Alonzo up on t h a t 

5 b l u f f t h a t you went to Rosebud? 

6 Do you remember that question? 

7 A. Yes. 

8 Q. And you answered yes, r i g h t ? 

9 A. Yes. 

10 Q. Because you knew tha t was the answer he 

11 wanted, r i g h t ? 

12 A. Yes. 

13 Q. In f a c t , and I want you to take a l l the time 

14 you need, t h i s i s the i n v e s t i g a t i v e report prepared by 

15 Mr. Ecoffey when you f o l k s t r a v e l e d from Rapid C i t y , 

16 South Dakota, to the Pine Ridge Indian Reservation. 

17 That the t r i p when you were up on the b l u f f s . 

18 A. Yes. 

19 Q. I want you t o show me anywhere i n t h a t 

20 summary there i s any i n d i c a t i o n t h a t you ever t o l d any 

21 of them tha t you ever went to Rosebud. 
22 Are my s t i c k i e s i n your way? 

23 A. No. 

24 Q. You have had time now to read that? 

25 A. Yes. 
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Q. You don't mention Rosebud, do you? 

A. No, s i r . 

Q. And you don't mention sex, do you? 

A. No, s i r . 

Q. You j u s t i n other words bounced from 

statement t o statement by Mr. Oswald and he t o l d you 

on a p r i o r occasion you were c o n s i s t e n t w i t h your 

testimony today and you j u s t agreed w i t h him, r i g h t ? 

A. The t r u t h , yes, s i r . 

Q. Well, as we t a l k e d about s e v e r a l times now 

the t r u t h seems to bounce around over the l a s t 15 

years, hasn't i t ? 

A. Yes, s i r . 

Q. Yeah. 

And when we're t r y i n g t o f i n d how t h a t t r u t h 

bounces around, we go back to what you s a i d on p r i o r 

occasions, r i g h t ? 

A. Yes, s i r . 

Q. And j u s t moments ago, you were asked a bunch 

of questions under oath about what you had s a i d on 

p r i o r occasions. And i n f a i r n e s s t o you, you don't 

remember what you s a i d on p r i o r occasions, do you? 

A. No, s i r . 

Q. Yeah. 

You d i d n ' t even know r e a l l y what you were 
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saying at the time you were saying i t , d i d you? 

A. I don't know the question, s i r . 

Q. Well, l e t ' s t a l k about, he a l s o d i r e c t e d your 

a t t e n t i o n t o the statement that you gave wi t h Troy 

Lynn and Mack. 

Do you r e c a l l that? 

A. Yes, s i r . 

Q. And have you ever had an opportunity t o go 

back through and read the 257 pages of the t r a n s c r i p t ? 

A. No, s i r . 

Q. Would i t be a f a i r r e c o l l e c t i o n of events 

that during t h i s i n t e r v i e w Troy Lynn Yellow Wood and 

Kamook, then Banks, now Ecoffey, d i d a l o t more 

t a l k i n g than you d i d , didn't they? 

A. Yes. 

Q. They t o l d you a l l s o r t s of things t h a t they 

had heard about your case, didn't they? 

A. Yes, s i r . 

Q. And I j u s t grabbed during the break a couple 

pages. S t a r t at page 119. CW, that i s Kamook, and 

Troy Lynn i s Yellow Wood. 

Do you see any input by you on t h a t page at 

a l l ? 

A. No, s i r . 

Q. And again, on the next page, Troy Lynn and 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Kamook t a l k i n g a l l about the f a c t s of the case, 

c o r r e c t ? 

A. Yes, s i r . 

Q. Things th a t they have read i f newspapers and 

whatnot? 

A. Yes, s i r . 

Q. And they are t e l l i n g you about — going t o 

the next page — s t i l l a whole another page where you 

don't say a word, do you? 

A. Yes, s i r . 

Q. I mean, your name i s not anywhere here? 

A. Yes, s i r . 

Q. And Troy Lynn i s t a l k i n g paragraph a f t e r 

paragraph about what John T r u d e l l s a i d about 

Mr. Graham, c o r r e c t ? 

A. Yes, s i r . 

Q. And other information. Okay. We're now, 

what, four pages i n ? You s t i l l don't have a s i n g l e 

word on t h a t page, do you? 

A. No, s i r . 

Q. Troy Lynn Yellow Wood i s j u s t c o n t i n u i n g on 

n a r r a t i n g t o you a l l about the f a c t s t h a t she b e l i e v e s 

are t r u e , doesn't she? 

A. Yes, s i r . 

Q. And then we f i n a l l y get t o the f i f t h page and 
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1 you f i n a l l y come i n w i t h something that they say i s 

2 u n i n t e l l i g i b l e , l i k e , a grunt or something, r i g h t ? 

3 A. Uh-huh. 

4 Q. Yeah. 

5 And then a laugh, r i g h t ? 

6 A. Yes. 

7 Q. And then an uh-huh, r i g h t ? 

8 A. Uh-huh. 

9 Q. So those are your only c o n t r i b u t i o n s . We1 re 

10 going i n t o the s i x t h page of n a r r a t i v e and again 

11 Ms. Yellow wood j u s t t a l k s and t a l k s and t a l k s about 

12 the f a c t s of the case? 

13 So you see a l l that information Mrs. Yellow 

14 Wood i s g i v i n g ? 

15 A. Yes. 

16 Q. And your name doesn't appear as speaking at 

17 a l l ? 

18 A. No, s i r . 

19 Q. And we go t o the next page where Ms. 

20 Yellow Wood and Ms. Ecoffey are doing a l l the t a l k i n g , 
21 r i g h t ? 

22 A. Yes. 

23 Q. And almost ten pages i n now you s t i l l don't 
24 have anything t o say, do you? 

25 A. No, s i r . 
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Q. A l l r i g h t . 

That's kind of how t h i s i n t e r v i e w went, 

did n ' t i t ? 

A. Yes, s i r . 

Q. They j u s t t a l k e d and t a l k e d and t a l k e d , t o l d 

you what they had heard, what they b e l i e v e d , what 

somebody might have t o l d them, and o c c a s i o n a l l y you 

are asked whether you agree or disagree, r i g h t ? 

A. Yes, s i r . 

Q. Sort of l i k e what j u s t happened w i t h 

Mr. Ecoffey — I mean Mr. Oswald when he asked you 

about the b l u f f s and whether you had mentioned 

Rosebud, r i g h t ? 

You j u s t agree? 

A. They were the t r u t h . 

Q. You b e l i e v e d i t was the t r u t h when Ms. Yellow 

Wood and Ms. Ecoffey were t e l l i n g you what they heard 

i n the newspapers and the i n t e r n e t about the case? 

A. Yes, s i r . 

Q. A l l r i g h t . 

Now, you were asked about some of the d e t a i l s 

t h a t the s t a t e a l l e g e s you have kept c o n s i s t e n t , t h a t 

you got — tha t my c l i e n t got Anna Mae out of the car 

and t h a t he shoot her. 

Do you remember that? 
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A. Yes, s i r . 

Q. That you went with him? 

A. Yes, s i r . 

Q. Well, you haven't even been c o n s i s t e n t on 

those f a c t s and those are the b i g easy ones. I mean 

over the years, you t o l d Denise Maloney i n 2002 that 

i t was Theda and John that took Anna Mae out, d i d n ' t 

you? 

A. Yes, s i r . 

Q. And what you d i d on those b i g d e t a i l s , i s you 

always made sure t h a t you were p o i n t i n g the f i n g e r at 

somebody e l s e whether i t was Theda or whether i t was 

John, r i g h t ? 

A. I t was the t r u t h . 

Q. Well, t h a t's — I understand what today's 

v e r s i o n of the t r u t h i s but i n every statement on 

those b i g d e t a i l s , you always made sure t h a t the 

a t t e n t i o n was pointed somewhere e l s e , d i d n ' t you? 

A. Yes. 

Q. And even then, when you are t r y i n g t o ever 

p o i n t the f i n g e r at somebody e l s e , you had t r o u b l e 

w i t h some of those b i g d e t a i l s as t o who got out of 

the car, who d i d the shooting, those t h i n g s , r i g h t ? 

A. No, s i r . 

Q. Well, you d i d t e l l Denise Maloney i n 2004 
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that i t was Theda and John that got out and d i d i t , 

r i g h t ? 

A. I don't r e c a l l , s i r . 

Q. Okay. 

The problem w i t h r e t e l l i n g your s t o r y over 

the years i s when people have t r i e d t o corroborate 

p a r t i c u l a r f a c t s about i t and you have gone through 

the process of being questioned a number of times, 

haven't you? 

A. Yes, s i r . 

Q. And there over and over again when you get 

o f f s c r i p t , when you get o f f those two d e t a i l s t h a t 

Mr. Oswald t a l k e d about, that's where you can't keep 

things s t r a i g h t , r i g h t ? 

A. Yes, s i r . 

Q. I mean, i f you had l i v e d and experienced t h i s 

the way you claimed t o have, you could remember the 

d e t a i l s when you r e t o l d i t over time, couldn't you? 

A. No, s i r . 

Q. You couldn't? 

Because you heard so many d i f f e r e n t s t o r i e s 

from other people about what happened? 

A. No, s i r . 

Q. You have been a f f e c t e d by the f a c t t h a t you 

have read testimony by other witnesses, true? 
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A. Yes, s i r . 

Q. And you have been t o l d what the newspapers 

and the i n t e r n e t s say about the case, r i g h t ? 

A. Yes, s i r . 

Q. And you have been t o l d what Kamook's theory 

i s and what Troy Lynn's theory i s and what other 

people's t h e o r i e s about the case are haven't you? 

A. Yes. 

Q. So s i g n i f i c a n t d e t a i l s l i k e whether my c l i e n t 

had sex or was p l a y i n g cards w i t h Anna th a t hasn't 

been able t o be kept s t r a i g h t over the years, has i t ? 

A. Yes, s i r . 

Q. I mean, the f i r s t time you ever mentioned 

th a t t o anybody i s i n 2008 once my c l i e n t i s charged 

here i n s t a t e court, r i g h t ? 

A. I don't r e c a l l . 

Q. Well, we went through t h a t before, w i t h Troy 

Lynn and Kamook. They asked you that question 

d i r e c t l y and you s a i d no. And you have been 

interviewed i n 2003, 1994, and 1995, and you gave 

Grand Jury testimony of your own i n 2004 and you never 

mentioned anything about sex. 

Do you r e c a l l that? 

A. Okay. 

Q. Now, today Mr. Oswald suggested, w e l l , you 
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1 might not have f e l t comfortable t a l k i n g about sex i n 

2 fr o n t of Troy Lynn and Kamook, r i g h t ? 

3 A. Yes. 

4 Q. You have given dozens of interviews w i t h 

5 Mr. Ecoffey, a male, Mr. Alonzo, a male, Mr. Ianuchi, 

6 a male, Mr. Pourier, a male. 

7 Never mentioned to them before 2008, d i d you? 

8 A. Yes, s i r . 

9 Q. That's- true, you never mentioned i t t o them? 

10 A. Yes, s i r . 

11 Q. You weren't b a s h f u l about that i n f r o n t of 

12 these guys, were you? 

13 A. Yes, s i r . 

14 Q. Well, I mean you are not a b a s h f u l kind of 

15 guy. We t a l k e d about how many p u b l i c u r i n a t i o n s you 

16 have and p u b l i c indecency c o n v i c t i o n s ? 

17 A. Yes. 

18 Q. Same t h i n g w i t h the fence and how f a r the 

19 road was, whether you went t o Dick M a r s h a l l ' s , whether 

20 you saw a gun i n the drawer of the night stand, 
21 whether Anna Mae was t i e d up, she wasn't t i e d up, 
22 whether you shot b u l l e t s i n the a i r or i n the ground; 

23 what you were doing during these s i x hours. 

24 Those are a l l p r e t t y s i g n i f i c a n t d e t a i l s t h a t 

25 you haven't been able t o keep s t r a i g h t from one — one 
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1 s t o r y t e l l i n g session to the next, have you? 

2 A. Yes, s i r . 

3 Q. Okay. 

4 Mr. Oswald went i n t o your c r i m i n a l record. 

5 Yesterday I asked you about whether you had a fe l o n y 

6 out of F l o r i d a f o r aggravated a s s a u l t and you claimed 

7 that you didn't have that c o n v i c t i o n ? 

8 A. No c o n v i c t i o n , s i r . 

9 Q. I want t o b r i n g you to your sworn testimony 

10 i n 2010. 

11 Did you do some time i n F l o r i d a , too? Your 

12 answer, yes, I did? 

13 A. Yes. 

14 Q. How long were you i n p r i s o n i n F l o r i d a ? S i x 

15 months. 

16 A. Yes. 

17 I t was no p r i s o n though. I t was county j a i l . 

18 Q. Wasn't tha t an aggravated a s s a u l t charge? 

19 Yes. 

20 A. Yes. 

21 Q. Possession of a firearm? 
22 A. Yes. 

23 Q. Yes. 

24 A. Yes, s i r . 

25 Q. Those are felony charges? 
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1 A. Yes, s i r . 

2 Q. I asked you yesterday i f you had been 

3 convicted of t h a t charge and you s a i d no? 

4 A. I was never convicted. 

5 Q. How do you do s i x months i n p r i s o n i f you are 

6 not convicted? 

7 A. I was w a i t i n g f o r t r i a l — w a i t i n g f o r the 

8 t r i a l , the Court. 

9 Q. That's not what you s a i d j u s t s i x months ago? 

10 A. I was i n j a i l yes, s i r . 

11 Q. There i s a b i g d i f f e r e n c e between j a i l and 

12 p r i s o n . P r i s o n i s a f t e r you get convicted and j a i l — 

13 A. Right. 

14 Q. You s a i d back then you were i n p r i s o n , r i g h t ? 

15 A. My bad. 

16 Q. Your bad. 

17 Now today, going through your rap sheet, you 

18 s a i d those 12 c o n v i c t i o n s f o r g i v i n g f a l s e statements 

19 or making f a l s e r eports, i t ' s because you d i d n ' t want 

20 the p o l i c e t o know where you l i v e d , r i g h t ? 

21 A. That was included every one. 
22 Q. Sometimes during those f a l s e r e p o r t s you j u s t 

23 made up s t o r i e s t o the p o l i c e and they charged you 

24 wi t h i t , d i d n ' t they? 

25 A. Yes, s i r . 
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Q. And that's why they charged you are making a 

f a l s e report, r i g h t ? 

A.' Yes, s i r . 

Q. And you had c o n v i c t i o n a f t e r c o n v i c t i o n of 

those over the years, r i g h t ? 

A. Yes, s i r . 

Q. And they s t a r t e d a c t u a l l y even before 1975, 

didn't they? 

A. Yes, s i r . 

Q. One of the reasons why you didn't want them 

to know where you l i v e d because you had f u g i t i v e 

warrants out f o r you and f a i l u r e s t o appear f o r court 

hearings, d idn't you? 

A. Yes, s i r . 

Q. You gave them about 20 d i f f e r e n t a l i a s e s over 

the years? 

A. Yes, s i r . 

Q. And, e s s e n t i a l l y , from the l a t e 60s through 

2000, 2003, I guess, you ju s t - g o t convicted about 

every couple months f o r one crime or another, d i d n ' t 

you? 

A. Yes, s i r . 

Q. And some of those crimes i n v o l v e d l y i n g , some 

of them were f e l o n i e s , were they not? 

Right? 
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1 A. I don't know about the f e l o n i e s . 

2 Q. Well, here i s a l i s t of felo n y c o n v i c t i o n s . 

3 That's the robbery of a business w i t h a k n i f e . 

4 Do you r e c a l l that? 

5 A. Yes. That was i n 80, I th i n k . 

6 Q. That was i n 1987. 

7 A. Right. 

8 Q. And j u s t a few days l a t e r you got an 

9 aggravated robbery charge i n a d i f f e r e n t county. 

10 A. That's the same one. 

11 Q. This i s Aurora County and that i s one 

12 Arapahoe County? 

13 A. Yes. That's the same charge. 

14 Q. They charged you i n two d i f f e r e n t counties 

15 wi t h — 

16 A. No. I t ' s the same one. 

17 Q. Menacing. That was a felony. 

18 A. That's the same one. 

19 Q. That's seven months l a t e r , s i r . 

20 A. E x a c t l y . They reduced the charge. 

21 Q. F i r s t degree felony t r e s p a s s i n g 1988? 
22 A. Yes. 
23 Q. Got convicted of that? 
24 A. Yes, s i r . 

25 Q. A l l r i g h t . 
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False r e p o r t i n g . 

You had given them a l o t of d i f f e r e n t 

addresses over time. You s a i d you didn't want them t o 

know where you were l i v i n g , but they had dozens of 

addresses over the years, didn't they?• 

A. Yes. 

Q. So they knew where you l i v e d ? 

A. Yes. 

Q. So your f a l s e r e p o r t i n g c o n v i c t i o n s and 

making f a l s e statement c o n v i c t i o n s are more about you 

l y i n g t o the p o l i c e about d i f f e r e n t things than about 

not wanting them t o know where you l i v e d , r i g h t ? 

A. Yes. 

MR. MURPHY: Nothing f u r t h e r . 

Thanks, Your Honor. 

THE COURT: Mr. Oswald? 

MR. OSWALD: Thank you. 

REDIRECT EXAMINATION 

BY MR. OSWALD: 

Q. Were you ever convicted i n F l o r i d a ? 

A. No, s i r . I was never convicted. 

Q. Was i t a p l e a bargain or what happened? 

A. I bonded out, s i r . 

Q. Okay. 

So you weren't sentenced t o prison? 
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A. No, s i r . 

Q. When you s a i d p r i s o n versus j a i l , i s there 

one word i n Lakota f o r that? 

A. Yes, s i r . 

Q. Okay. 

Mr. Murphy t a l k e d t o you about these ten 

pages of t r a n s c r i p t s where Troy Lynn and Kamook went 

on and on and he s t a r t e d w i t h page 119. 

Do you remember tha t j u s t now? 

A. Yes, s i r . 

Q. They weren't t a l k i n g c o n s i s t e n t l y about t h i s 

case, were they? 

A. No, s i r . 

Q. In f a c t , were they t a l k i n g about f r i e n d s h i p s 

and J e r r y Cooney and Angie Begay? 

A. Yes, s i r . 

Q. And there was some t a l k about t h i s case i n 

there? 

A. Yes, s i r . 

Q. But not ten pages worth? 

MR. MURPHY: Leading the witness, Your Honor. 

A. Yes. 

THE COURT: Sustained. 

Q. (BY MR. OSWALD) A r l o , Mr. Murphy asked you 

about the one question on recross about shooting i n 
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the a i r or i n the ground. 

Do you remember that? 

A. Yes, s i r . 

MR. OSWALD: Page 118, Counsel. 

Q. (BY MR. OSWALD) Do you remember during t h a t 

i n t e r v i e w Kamook asking you when you seen him shoot 

her, d i d you say anything t o him. And you s a i d , I 

don't know him that w e l l . And I'm t h i n k i n g maybe 

h e ' l l shoot me next. 

Do you remember that? 

A. Yes, s i r . 

Q. So d i d he — excuse me. Did you get t h a t gun 

from him and then shoot i n the a i r ? 

A. Yes, s i r . 

Q. Did you empty the rounds? 

A. Yes, s i r . 

Q. I am wondering, d i d i t go through your mind 

or were you tr o u b l e d that somebody might have heard 

the gunshots? 

MR. MURPHY: Beyond the scope of re c r o s s . 

THE COURT: I t i s . 

Sustained. 

MR. OSWALD: I have no f u r t h e r questions. 

Thank you. 

MR. MURPHY: Very b r i e f l y . 
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RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. S i r , there may be a word i n Lakota t h a t 

covers p r i s o n and j a i l , r i g h t ? 

A. Yes. 

Q. But over the l a s t 40 years, you are someone 

what has been i n the c r i m i n a l j u s t i c e system almost on 

a monthly b a s i s , c orrect? 

A. Yes. 

Q. I mean, South Dakota, F l o r i d a , Colorado, you 

know the d i f f e r e n c e as w e l l as anybody between p r i s o n 

and j a i l , don't you? 

A. Yes, s i r , I do. 

MR. MURPHY: Nothing f u r t h e r . 

THE COURT: Thank you, s i r . You are excused. 

We're on subpoena. Are we he l d on the 

subpoena? 

MR. OSWALD: He's not completely r e l e a s e d 

from h i s subpoena, but he's fre e t o go back. 

THE COURT: A l l r i g h t . 

(Witnes s excused.) 

MR. JACKLEY: The s t a t e c a l l s Denise Maloney, 

Your Honor. 

THE COURT: Please stop here, ma'am. 

Please r a i s e your r i g h t hand. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



72 

1 DENISE MALONEY, 

2 c a l l e d as a witness herein, having been duly sworn, 

3 under oath t e s t i f i e d as f o l l o w s : 

4 THE COURT: Please take a seat. 

5 DIRECT EXAMINATION 

6 BY MR. JACKLEY: 

7 Q. Good morning. 

8 A. Good morning. 

9 Q. Ms. Maloney, please introduce y o u r s e l f t o the 

10 j u r y . 

11 A. My name i s Denise P i c t o u Maloney. 

12 Q. Ms. Maloney, what i s your pr o f e s s i o n ? 

13 What do you do? 
14 A. I'm a stay-at-home mom. 
15 Q. Are you r e l a t e d t o Anna Mae Aquash? 

16 A. Yes. She was my mother. 

17 Q. Do you have any — do you have a s i s t e r ? 
18 A. I do. 

19 Q- What i s her name? 

20 A. Her name i s Debbie. 
21 Q. Ms. Maloney, I want t o ask you a yes or no 
22 question. 

23 Have you ever had a conversation w i t h A r l o 
24 Looking Cloud regarding the death of your mother? 

25 A. Yes, I have. 
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1 Q. Do you r e c a l l when that conversation 

2 occurred? 

3 A. E a r l y A p r i l , 2002. 

4 Q. How d i d that conversation come about? 

5 A. I had gotten a c a l l from Paul Denay, the 

6 e d i t o r of News from Indian Country, i n d i c a t i n g t h a t a 

7 man by the name of Richard Two E l k had c a l l e d him and 

8 that A r l o Looking Cloud had been i n contact w i t h him 

9 and was asking to speak to us. 

10 Q. Who i s Richard Two Elk? 

11 A. I was t o l d that he's A r l o Looking Cloud's 

12 brother. 

13 Q. Was the — was a telephone conversation — 

14 d i d a telephone conversation u l t i m a t e l y occur? 

15 A. Yes. 

16 Q. Who was on the c a l l ? 

17 A. Myself, A r l o Looking Cloud, and my s i s t e r 

18 Debbie. 

19 Q. Was the c a l l recorded? 

20 A. No, i t wasn't. We a c t u a l l y asked i f we could 
21 record i t and he s a i d no. And we respected t h a t . 
22 Q. Please g e n e r a l l y describe t o the j u r y what 
23 you observed Mr. A r l o Looking Cloud's emotions t o be 

24 during the phone c a l l . 

25 A. Well, he was p r e t t y q u i e t when we f i r s t 
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s t a r t e d the conversation. I don't t h i n k any of us 

r e a l l y knew what t o say. His voice broke when we 

asked him i f t h i s was something t h a t he wanted to do. 

He seemed — we s p e c i f i c a l l y asked him why he was 

doing t h i s and he s a i d t h a t i t was something that he 

had wanted t o do f o r a long time and thought t h a t we 

deserved t o know what had happened t o our mother. 

Q. Did you t a l k t o Mr. Looking Cloud about any 

of the d e t a i l s surrounding your mother's death? 

A. We asked him — we s p e c i f i c a l l y t o l d him that 

we hoped that he could speak t o us from h i s heart and 

that we had considered the f a c t that he was speaking 

t o us now t o be important and t h a t we wanted t o know 

how my mother died, but i t wasn't fess t h a t he give i s 

f o r c i n g a l l the d e t a i l s . That we needed t o hear from 

somebody th a t was there when she died. 

Q. Relate t o the j u r y the best you can some of 

the d e t a i l s t h a t were relayed during t h a t 

conversation? 

A. Well, he s t a r t e d out the conversation by 

saying that there was a phone c a l l and tha t he was 

i n s t r u c t e d w i t h Theda and John Boy t o take my mother 

from Troy Lynn Yellow Wood's house i n Denver up t o 

Rapid C i t y . His voice broke and at t h a t p o i n t I 

a c t u a l l y asked him i f he had been d r i n k i n g t h a t day 
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because he was so emotional and he r e p l i e d no. 

And then he went on to say t h a t the three of 

them had taken her from Troy Lynn Yellow Wood's house 

the f i r s t day to a house i n Rapid C i t y and the second 

day t o a house i n Rosebud. 

Q. Did there come a po i n t i n the conversation 

that A r l o discussed with you the l a s t few moments of 

your mother's l i f e ? 

A. Yes. He had s a i d that when they had stopped 

at the house i n Rosebud th a t he was asked t o stay at 

the car wi t h my mother. For my s i s t e r and I i t was 

important f o r us t o know her demeanor and we asked i f 

he had had a conversation w i t h her, which he s a i d he 

didn ' t . 

And then he s a i d he was r e a l l y s o r r y . His 

voice broke again and he didn't know they were going 

to do t h i s t o her. That people had been d i s c u s s i n g 

and t a l k i n g about her being an informant and t h a t 

Angie and Theda and John Boy — 

MR. MURPHY: Objection. C a l l s f o r hearsay, 

Your Honor. 

MR. JACKLEY: P r i o r c o n s i s t e n t statements, 

Your Honor. 

MR. MURPHY: I'd argue not on t h i s i s s u e . 

THE COURT: I t ' s hearsay w i t h i n hearsay i s 
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the problem I have with i t . Her statement might be 

okay but I t h i n k i t goes a step f a r . 

Q. (BY MR. JACKLEY) Ms. Maloney, d i d there come 

a time where you and Mr. Looking Cloud discussed the 

v e h i c l e p u l l i n g over that your mother was i n ? 

A. Yes. He s a i d that they had l e f t the house i n 

Rosebud, had gone to a l o c a t i o n that he did n ' t 

designate s p e c i f i c a l l y , and that he was t o l d t o stay 

at the car. And that John Boy and Theda and my mother 

went up over a h i l l . He heard a gunshot. And John 

Boy and Theda came back without my mother. And they 

got i n the car and drove away. 

Q. When he s a i d that — and maybe the question 

i s maybe more appropriate — during the conversation, 

d i d you ever f e e l that Mr. Looking Cloud was maybe 

holding anything back? 

MR. MURPHY: Objection. Relevance. 

THE COURT: Sustained. I t ' s s p e c u l a t i v e as 

w e l l . 

Q. (BY MR. JACKLEY) Based upon the conversation 

that you had w i t h Mr. Looking Cloud, d i d you gain an 

understanding of who was w i t h your mother when she 

died? 

A. Yes. 

Q. Who would have those i n d i v i d u a l s have been? 
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A. Theda, A r l o and John Boy. 

Q. And t h i s was i n A p r i l of 2002? 

A. That's c o r r e c t . 

Q. And t h i s would have been p r i o r t o any charges 

f i l e d against Mr. Graham or Mr. Looking Cloud? 

A. That's c o r r e c t , yes. 

Q. Ms. Maloney, what of the length of your 

conversation w i t h Mr. Looking Cloud? 

A. I t ' s hard t o determine because time stood 

s t i l l f o r us so I would guess probably anywhere from 

20 to 30 minutes. 

Q. Ms. Maloney, how o l d were you at the time of 

your mother's death i n December of 1975? 

A. In 75 I turned 11. I t would have been j u s t 

s h o r t l y before my l l ^ h b i r t h d a y . 

Q. When d i d you r e c a l l seeing your mother l a s t 

a l i v e ? 

A. In the f a l l of t h a t year before she was 

k i l l e d . 

Q. Do you remember about what month th a t was? 

A. I would say l a t e f a l l , probably e a r l y 

September or — e a r l y f a l l . E a r l y September. I j u s t 

know t h a t the leaves were s t a r t i n g t o t u r n . I was 

basing i t on what produce was coming out of the 

backyard i n the garden. 
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1 Q. What do you r e c a l l from the l a s t time t h a t 

2 you saw your mother? 

3 A. There were l o t s of conversations amongst the 

4 ad u l t s . I t was very s e c r e t i v e . She came i n i n the 

5 middle of the night and l e f t i n the middle of the 

6 night. There were conversations that we overheard as 

7 c h i l d r e n t h a t we didn't n e c e s s a r i l y t h i n k were 

8 serious But that there were — there were requests 

9 f o r her not t o leave. I n d i c a t i o n s that — 

10 MR. MURPHY: Objection. C a l l i n g f o r hearsay. 

11 THE COURT: Sustained. 

12 Q. (BY MR. JACKLEY) Ms. Maloney, I want t o take 

13 you t o Christmastime, 1975. 

14 Did you receive a phone c a l l from your mother 

15 during t h a t time frame? 

16 A. No. 

17 Q. Did you perceive that as unusual? 

18 A. Yes. 

19 Q. Why? 

20 A. Because she had promised t o c a l l i n the f a l l . 
21 Q. When d i d you f i r s t l e a r n that your mother had 
22 been found? 

23 A. Probably A p r i l that f o l l o w i n g year a f t e r she 
24 disappeared. 

25 Q. How d i d you f i n d that out? 
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A. My dad had sat us down. We were a c t u a l l y — 

sor r y March or A p r i l . We were a c t u a l l y making plans 

f o r Easter t o go down to see some r e l a t i v e s i n the 

United States. And he sat down and s a i d t h a t he had 

some bad news. That they had found a body. And th a t 

they weren't q u i t e sure at that time what the i d e n t i t y 

of t h a t body was. He didn't t e l l us s p e c i f i c a l l y t h a t 

at t h a t p o i n t that he knew who i t was. And then he 

s a i d t h a t they were p r e t t y sure that i t was my mother. 

And th a t she had died f i g h t i n g f o r her people. 

Q. This December 11 w i l l mark 35 years or 

approximately 35 years since the death of your mother? 

MR. MURPHY: Objection. Facts not i n 

evidence. 

THE COURT: Folks, come up, please. 

(Whereupon, a d i s c u s s i o n was h e l d at the 

bench.) 

THE COURT: Where are we going? 

MR. JACKLEY: I have one l a s t l i n e of 

questioning. That questioning i s simply, other than 

A r l o Looking Cloud, has anybody from AIM been i n 

contact w i t h her or the family. The reason f o r th a t 

i s based upon Mr. Murphy's cross-examination 

p r e v i o u s l y . 

THE COURT: I don't mind the question, but 
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l e t ' s get t o i t . 

MR. JACKLEY: Can I j u s t say 35 years. 

MR. MURPHY: I want to f i r s t renew my motion 

i n l i m i n e . This l i n e of questioning over the 35 years 

and a l l t h i s s t u f f i s purely an attempt t o e l i c i t 

emotional response. I t doesn't go to anything 

probative. Whether she's been contacted — 

THE COURT: E s s e n t i a l l y , I agree w i t h t h a t . 

When she l a s t t a l k e d to her mother, near as I can 

t e l l , i s not rele v a n t t o anything or what her mother . 

s a i d a t t h a t time i s not relevant t o anything. You 

may ask her since her death who t a l k e d to you. And 

you know have — anybody spoken t o you. 

MR. JACKLEY: From AIM? Can I ask from AIM? 

MR. MURPHY: F i r s t o f f , l a c k of personal 

knowledge as to who was i n AIM and who was not. The 

general relevance i s s u e . What she's — 

THE COURT: Yeah. How do you e s t a b l i s h what 

she knew? I t h i n k you have to do that t o ask the 

question. And where are we going? I s t i l l don't know 

where we're going w i t h i t . What we're t r y i n g t o 

prove. ^ 

MR. MURPHY: What he's t r y i n g t o prove i s 

that nobody from AIM had any remorse because nobody 

from AIM c a l l e d her. That's completely i r r e l e v a n t t o 
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any i s s u e as to whether my c l i e n t i s g u i l t y or not. 

MR. JACKLEY: Your Honor, I s p e c i f i c a l l y 

r e c a l l Mr. Murphy going i n t o Bruce E l l i s o n and h i s 

d e s i r e t o get the order t o exhume. I f i t d i d n ' t have 

any relevance why was he going i n t o i t and why was I 

allowed t o go i n t o i t . 

MR. MURPHY: Well, that was on March 8 of 

1976. I t was not — that was at the time the FBI was 

i n v e s t i g a t i n g t h i s case. And two d i f f e r e n t bodies 

were both cla i m i n g r e s p o n s i b i l i t y . I t goes t o the 

boggled nature of the i n v e s t i g a t i o n which was what I 

was drawing out of Agent Wood. They missed a b u l l e t . 

They p l a n t e d the body f a r too q u i c k l y . They are both 

rushing t o get the exhumation. That has nothing t o do 

wi t h the emotional — does AIM care. I mean AIM as we 

know over the l a s t 35 years, nobody would even be able 

to define what AIM i s . 

MR. JACKLEY: May I ask her the question over 

the l a s t — 

THE COURT: You can ask her i f anybody e l s e 

has t a l k e d t o her about t h i s event i f you can 

e s t a b l i s h t h a t she knows who was i n AIM, and who 

wasn't. I don't t h i n k she can be asked the 

question — you can ask her i f anybody c a l l e d her. 

Then make whatever argument you want t o make over the 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

response. 

MR. JACKLEY: Can I ask her i f anybody t h a t 

i d e n t i f i e d themselves from AIM ever contacted her? Is 

that a f a i r question? 

THE COURT: F i r s t of a l l , you asked her i f 

anybody t a l k e d t o her — anybody c a l l e d her about the 

case and what 1s the answer t o that going t o be? 

MR. JACKLEY: Other than probably prosecutors 

and v i c t i m s witness people, I t h i n k the answer i s 

going t o be no, none other than t h a t . 

MR. MURPHY: Then I t h i n k i t ends there. 

THE COURT: Well, then do you know f o r sure 

what the answer i s going to be? You ever asked her 

that a t a l l before? 

MR. JACKLEY: I know what the answer i s as t o 

whether or not anyone i d e n t i f y i n g themself as being 

from AIM ever contacted her. No other than A r l o 

Looking Cloud. 

THE COURT: Well, I t h i n k your question i s , 

again, as I s a i d , i f you want t o phrase i t as has 

anybody other than i n v e s t i g a t o r s or v i c t i m s t a l k e d t o 

you about t h i s before or given — c a l l e d you sin c e 

your mother d i e d . 

MR. JACKLEY: Okay. 

THE COURT: That's i t . 
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(Whereupon, the d i s c u s s i o n at the bench was 

then concluded.) 

Q. (BY MR. JACKLEY) Ms. Maloney, over the l a s t 

35 years has anybody other than A r l o Looking Cloud or 

i n v e s t i g a t o r s contacted you regarding the death of 

your mother? 

A. A r l o Looking Cloud was the only person t h a t I 

know of tha t was there when my mother d i e d t h a t 

contacted us. 

MR. JACKLEY: No fu r t h e r questions, Your 

Honor. 

THE COURT: Thank you. 

Mr. Murphy? 

MR. MURPHY: Thank you. 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Ms. Maloney, my name i s John Murphy. I am 

going t o ask you some questions. 

You i n d i c a t e d the l a s t time you saw your 

mother i n person was i n September of 1975? 

A. That's c o r r e c t . 

Q. Okay. 

Do you r e c a l l was that before or a f t e r the 

a r r e s t at A l Runnings' place? 

A. What date was that? 
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1 Q. That was September 5. 

2 A. I don't r e c a l l , no. 

3 Q. Okay. 

4 In any regard your mother came down t o the 

5 sta t e s some time i n 72 or 73, i s tha t your best 

6 r e c o l l e c t i o n of events? 

7 A. We were l i v i n g i n the s t a t e s . I was wit h 

8 her — I was born i n Massachusetts. 

9 Q. Okay. 

10 In Boston? 

11 A. That's c o r r e c t . 

12 Q. But when she came out t o Wounded Knee i n 73, 

13 you — 

14 A. We were l i v i n g i n Boston. 

15 Q. You were l i v i n g i n Boston? 

16 A. Yes. 

17 Q. But when she moved out t o Wounded Knee i n 73, 

18 you d i d n ' t come w i t h her at that p o i n t ? 

19 A. No. 

20 Q. Okay. 

21 So l e t me — when d i d you go back t o Canada, 
22 then, do you know? 

23 A. I b e l i e v e i t was the summer of 74. 

24 Q. Back t o Nova Scotia? 

25 A. That's c o r r e c t , w i t h our f a t h e r . 
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Q. Between 74 and September of 75, how many 

times d i d your mom come up t o Canada? 

A. I b e l i e v e there was one other time t h a t we 

got t o see her. 

Q. Okay. 

That she — 

A. Yes, i t was s h o r t l y a f t e r we had come back to 

Nova S c o t i a . 

Q. Okay. 

So between 74 and June — September of 75 at 

l e a s t twice she made her way up t o Canada? 

A. Yes. 

Q. Okay. A l l r i g h t . 

I want to t a l k t o you about j u s t A r l o ' s 

s t o r y . 

And you didn't t r y t o c a l l him; he t r i e d 

c a l l i n g you, c o r r e c t ? 

A. That's c o r r e c t . 

Q. And he knew at the time you spoke w i t h him 

that you were Anna Mae's daughters, r i g h t ? 

A. That's what we t o l d him on the phone, yes. 

Q. Sure. 

And even before you got him on the phone, i t 

was your understanding t h a t t h i s had been coordinated 

through a couple other people, Mr. Denay and 
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Mr. Two Elk? 

A. That's c o r r e c t . 

Q. From that you gathered he knew who he was 

going t o t a l k t o , r i g h t ? 

A. Yes. 

Q. And r e a l l y , what you wanted from him was some 

honest communication, r i g h t ? 

A. That's c o r r e c t . Yes. 

Q. An i n c r e d i b l y h e a r t - f e l t moment? An 

emotional moment? 

A. Of course. 

Q. And yet he t o l d you at that occasion t h a t 

Theda and John Boy were the people r e s p o n s i b l e f o r 

shooting your mom, r i g h t ? 

A. That's c o r r e c t , why he. 

Q. In f a c t , he claimed i n that conversation or 

during t h a t conversation that he stayed i n the car and 

Theda and John Boy took your mother out over a h i l l 

and he heard a gunshot? 

A. Well, he didn't say he stayed i n the car. He 

was at the car. He was i n s t r u c t e d t o st a y a t the car. 

Q. He s a i d he was t o l d t o stay w i t h the car? 

A. With the car. He didn't say he was i n s i d e 

the car. 

Q. In any regard, he was c l e a r l y t r y i n g t o 
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1 distance himself from whatever happened over t h a t 

2 h i l l ? 

3 A. I don't know what he was t r y i n g t o do. 

4 That's what he t o l d me. 

5 Q. He t o l d you he didn't see the shooting 

6 happen, r i g h t ? 

7 A. That's c o r r e c t , yes. 

8 Q. That he heard a gunshot, r i g h t ? 

9 A. Yes. 

10 Q. And that i t was John and Theda who d i d i t ? 

11 A. Yes. That they went up over the h i l l . 

12 Q. At that p o i n t , t h a t was i n 2003, you know 

13 tha t he had been i n v e s t i g a t e d already i n t h i s case f o r 

14 eight years at l e a s t by that time? 

15 A. I didn't know how long he had been 

16 i n v e s t i g a t e d . But, yes, I had heard h i s name. 

17 Q. And you heard that as you've been i n the 

18 courtroom t h a t from 1994 on he was working immunity 

19 agreements? 

20 A. I wasn't i n the courtroom, no. I had never 

21 been i n the courtroom u n t i l 2004. 
22 Q. I am t a l k i n g today and yesterday? 

23 A. Yes. Yes. That's c o r r e c t . 
24 Q. And then so you heard t h a t he has been 

25 working immunity agreements e i g h t years p r i o r t o your 
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conversation w i t h him? 

A. I heard t h a t , yes. 

MR. MURPHY: Nothing f u r t h e r . 

Thank you. 

REDIRECT EXAMINATION 

BY MR. JACKLEY: 

Q. Ms. Maloney, the d i s c u s s i o n that you had wit h 

A r l o Looking Cloud, i n 2002, d i d A r l o i m p l i c a t e 

himself? 

MR. MURPHY: Objection. C a l l s f o r a 

conclusion. 

THE COURT: Sustained. We have what the 

conversation was. 

Q. (BY MR. JACKLEY) Did you t e s t i f y about the 

conversation you had wit h A r l o at A r l o Looking Cloud's 

j u r y t r i a l ? 

A. Yes, I d i d . 

Q. I want t o go back one year, Christmastime, so 

we're t a l k i n g Christmastime of 1974. 

Do you r e c a l l whether or not you t a l k e d t o 

your mother during that time frame, Christmastime of 

1974? 

A. I d i d not speak to her. 

Q. Okay. 

In 74 or 75? 
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A. Sorry. In 74 we would have spoken t o her — 

no. Seventy-four we did n ' t . 

Q. Maybe my question wasn't very good. 

She came t o see you i n September of 1975. Do 

you r e c a l l that? 

A. Yes. Yes. 

Q. And then she l e f t and you didn't see her 

again; i s t h a t r i g h t ? 

A. That's c o r r e c t , yes. 

Q. So i n the Christmas of 1975, d i d you t a l k t o 

her? 

A. No. 

Q. Okay. 

Now I want to go one year back e a r l i e r , 

Christmas of 1974. 

Do you g e n e r a l l y r e c a l l t h a t time frame? 

A. Yes. Yes. 

Q. Do you r e c a l l e i t h e r being w i t h your mother 

or t a l k i n g t o your mother at Christmastime, 1974? 

A. On Christmastime, 74, I don't t h i n k we saw 

her then but there would have been some communication. 

MR. JACKLEY: No f u r t h e r questions. 

MR. MURPHY: One very b r i e f l y , i f I may, Your 

Honor. 
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RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. Mr. Jackley asked you about your testimony at 

A r l o Looking Cloud's t r i a l ? 

A. Yes. 

Q. You t e s t i f i e d at that p o i n t that when A r l o 

c a l l e d you i n 2002, he t o l d you that he was the one 

who had received the phone c a l l and was i n s t r u c t e d t o 

go w i t h Theda and John to Denver, r i g h t ? 

A. That i s — there was a phone c a l l , yes. 

Q. May I approach and show you — 

A. Yeah — yes, that's c o r r e c t . 

Q. That he had t o l d you that he had gotten a 

phone c a l l , r i g h t ? 

A. Yes. Yeah. 

MR. MURPHY: Nothing f u r t h e r . 

Thank you. 

MR. JACKLEY: Nothing f u r t h e r , Your Honor. 

THE COURT: Thank you. Thank you, ma'am. 

You may be excused. 

(Witness excused.) 

MR. OSWALD: The st a t e c a l l s Robert Ecoffey. 

THE COURT: Please come forward, s i r . 

ROBERT ECOFFEY, 

c a l l e d as a witness herein, having been duly sworn, 
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under oath t e s t i f i e d as f o l l o w s : 

THE COURT: Please take a seat. 

DIRECT EXAMINATION 

BY MR. OSWALD: 

Q. Would you t e l l us who you are, s i r ? 

A. My name i s Robert D. Ecoffey. 

Q. And c u r r e n t l y what i s your employment? 

A. I am the superintendent w i t h the Bureau of 

Indian a f f a i r s , Pine Ridge, South Dakota. 

Q. Were you i n law enforcement i n the past? 

A. Yes, I was. 

Q. Can you e x p l a i n some of your background i n 

law enforcement, s i r ? 

A. I have 35 years of s e r v i c e w i t h the f e d e r a l 

government. Of the 35 years, 25 years of t h a t was 

wi t h law enforcement. 

I have a c o l l e g e degree i n c r i m i n a l j u s t i c e . 

I am a graduate of the FBI Na t i o n a l Academy. I have 

had hundreds of hours of formal i n v e s t i g a t i v e t r a i n i n g 

both i n homicide i n v e s t i g a t i o n s , f o r e n s i c s , 

firearms — c e r t i f i e d firearms s t r u c t u r e . I am a 

c e r t i f i e d hostage negotiator. 

Q. Did you get involved i n the Anna Mae Aquash 

i n v e s t i g a t i o n ? 

A. Yes, I d i d . 
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Q. And how d i d that come about, s i r ? 

A. I was o r i g i n a l l y approached, I t h i n k 

probably, back i n the mid 80s by the FBI asking i f I 

could a s s i s t them wi t h the i n v e s t i g a t i o n . At the time 

I was a c r i m i n a l i n v e s t i g a t o r w i t h the Bureau of 

Indian A f f a i r s s t a t i o n e d i n Fort Totten, North Dakota. 

Q. Are you an e n r o l l e d member of Pine Ridge 

t r i b e ? 

A. Yes, I am. A member of the Oglala Sioux 

T r i b e . 

Q. Bob, i s i t a l l r i g h t i f I c a l l you Bob? 

A. Yes. 

Q. Bob, d i d you work i n law enforcement i n 1975 

at the time of t h i s i n c i d e n t ? 

A. In 1975, I s t a r t e d w i t h my law enforcement 

career. I was going to c o l l e g e at Chadron State 

College and I s t a r t e d my i n t e r n s h i p i n law 

enforcement. 

So during the summer of 75, I was assigned t o 

the c r i m i n a l i n v e s t i g a t i v e d i v i s i o n on the Pine Ridge 

Reservation. And at that p o i n t i n time I began my law 

enforcement career. 

Q. Okay. 

So you weren't a c t u a l l y a p o l i c e o f f i c e r t h a t 

went t o the scene or anything i n 1975? 
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A. Oh, no. I was a c t u a l l y — because of my 

schooling and my i n t e r e s t i n law enforcement I was 

assigned as an i n v e s t i g a t o r . I was a c t u a l l y s t a r t e d 

involvement i n d i r e c t i n v e s t i g a t i o n s of homicide cases 

during the summer of 75. 

Q. Now, are you gene r a l l y f a m i l i a r w i t h the 

Rapid C i t y area and — regarding t h i s i n v e s t i g a t i o n ? 

A. Yes, I am. 

Q. Okay. 

I t may seem a l i t t l e out of place but I got 

to do i t before I forget. 

Did you happen to take A r l o Looking Cloud and 

at a separate occasion Thelma Rios around the area? 

A. Yes, I d i d . 

Q. And d i d you take them t o where? 

A. As f a r as A r l o Looking Cloud — 

Q. J u s t i n the Rapid C i t y area. 

A. In the Rapid C i t y area, A r l o Looking Cloud 

took us t o the Norwood Apartments (sic) and then 

showed us a residence that — where Thelma Rios had 

been l i v i n g and t o l d us that that's where — 

Q. I t ' s okay. 

That w i l l get i n t o hearsay, Bob. 

Do you know what WKLDOC stands f o r ? 

A. Yes. 
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Q. And d i d they take you there at a l l ? 

A. Yes. 

Q. Okay. 

Now, here i s my b a s i c question, are those a l l 

i n Pennington County? 

A. Yes, they are. 

Q. A l l r i g h t . 

Now, do you know John Graham? 

A. Yes, I do. 

Q. Do you see him here i n the courtroom today? 

A. Yes, I do. 

Q. Point him out f o r the j u r y , please. 

A. He's s i t t i n g r i g h t here next t o be h i s 

attorney. Glasses. 

Q. And what c o l o r s h i r t ? 

A. Kind of a gr a y i s h c o l o r . 

MR. OSWALD: May the record r e f l e c t t h i s 

i d e n t i f i c a t i o n , Your Honor? 

THE COURT: Yes. 

A. I would l i k e t o maybe go back a l i t t l e b i t as 

f a r as my law enforcement e x p e r t i s e . I guess I l e f t 

something out. 

Q. (BY MR. OSWALD) Okay. 

Is i t about your t r a i n i n g and experience? 

A. Yes, i t i s . 
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Q. Go ahead, then. 

A. In 1994 I became the United States Marshal 

f o r the Federal D i s t r i c t of South Dakota. I was 

appointed by President C l i n t o n i n 94. I was the f i r s t 

Indian marshal i n a 200-year h i s t o r y of a Marshal 

Service. 

And then a f t e r l e a v i n g the p o s i t i o n of the 

Marshal Service, I went on to become the d i r e c t o r of 

law enforcement s e r v i c e s f o r the Bureau of Indian 

A f f a i r s i n Washington DC so I was the d i r e c t of a l l 

law enforcement throughout Indian country throughout 

the United States. 

Q. Were you a marshal and had you been appointed 

by President C l i n t o n on A p r i l 20 of 1994? 

A. Yes, I was. 

Q. And were you a c t u a l l y sworn i n a t t h a t time? 

A. Yes. I t was a c t u a l l y i n March of 1994. 

Q. Did you happen to go t o Canada A p r i l 20, 

1994? 

A. Yes. On A p r i l 20, 1994 myself and S p e c i a l 

Agent Mitch Pourier, who was a c r i m i n a l i n v e s t i g a t o r 

w i t h the Bureau of Indian A f f a i r s — we l e f t Rapid 

C i t y here and went to white house i n the Yukon 

T e r r i t o r y . 

Q. W h a t — why — why d i d you make tha t t r i p , 
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s i r ? 

A. The purpose of the t r i p was t o t r y t o attempt 

to contact Mr. Graham and t o i n t e r v i e w him p e r t a i n i n g 

o t o some information that had come up concerning the 

murder of Anna Mae Aquash. 

Q. Then d i d you a r r i v e i n the Yukon T e r r i t o r y 

A p r i l 20? 

A. Yes, we d i d . 

Q. How d i d you get there? 

A. We flew i n t o — we flew a c t u a l l y from here 

went t o S e a t t l e , on to Vancouver, and then from 

Vancouver up t o Whitehorse. We a r r i v e d i n Whitehorse 

approximately 3:30 p.m. on A p r i l 20. 

Q. What d i d you do? 

A. At the a i r p o r t a Constable w i t h the Royal 

Canadian P o l i c e , RC M i l l e r , met us at the a i r p o r t . He 

picked us up. He then took us t o a motel t h a t we were 

stay i n g at the Gold Rush Motel l o c a t e d i n Whitehorse. 

Q. Then what happened? 

A. At tha t time, then, Constable M i l l e r gave us 

a tour of the Whitehorse community. We f i r s t went up 

by a residence l o c a t e d i n Whitehorse. At t h a t time 

Constable M i l l e r s a i d that t h i s residence — he 

i d e n t i f i e d i t as the residence belonging t o John 

Graham and t h a t John Graham had l i v e d there. We drove 
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by there. He j u s t showed us the place and then we 

returned back t o the motel. 

Q. Was there anyone e l s e w i t h you f o l k s or t h a t ' 

had met you there? 

A. No. I t was j u s t us three at t h a t time. 

Q. Then what happened, s i r ? 

A. I t was g e t t i n g l a t e i n the day so a t th a t 

time we decided not i t attempt t o contact Mr. Graham. 

That we decided t o wait t i l l the f o l l o w i n g day, the 

2 1 s t of A p r i l . S p e c i a l Agent Jim Graf w i t h the FBI 

was scheduled t o f l y i n at 3:30 i n the afternoon t o 

a s s i s t us wi t h the i n v e s t i g a t i o n . 

Q. Then d i d you spend the night i n the motel i n 

Whitehorse? 

A. Yes, we d i d . We spent the nigh t a t the 

motel. The next afternoon, was approximately 

12:15 p.m., we decided t h a t we were going t o attempt 

to contact Mr. Graham t o see i f we could set up an 

in t e r v i e w . 

Q. Okay. 

So d i d you know where t o go when you t r i e d t o 

contact him? 

A. Yes, we d i d . 

Q. Where d i d you go? 

A. Constable M i l l e r — a c t u a l l y went w i t h him, 
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he drove the car, and he took us t o the residence that 

he described the before as the residence that belonged 

to Mr. Graham. 

Q. Did you f i n d Mr. Graham at that residence? 

A. No, we didn't. 

Q. Were you d i r e c t e d elsewhere then? 

A. Yes. Myself and S p e c i a l Agent Pourier went 

to the door. Constable M i l l e r stayed i n the v e h i c l e . 

I knocked on the door. At th a t p o i n t i n time a young 

c h i l d s a i d come i n . So I s a i d i s John Graham here. 

And he s a i d no. He s a i d he's working on the roof of 

the West Mark Motel downtown. And s a i d t h a t he would 

be back about 6:30 p.m. 

At that p o i n t i n time another c h i l d t h a t was 

i n the back room, he s a i d , no, h e ' l l be back about 

4:30 p.m. So I s a i d okay, thank you. And then we 

l e f t . 

Q. Then where d i d you go? 

A. A f t e r — a f t e r that i t had t o be about 

12:30 p.m. He went d i r e c t l y down t o the West Mark 

Motel t o see i f we could observe Mr. Graham working on 

the roof of the motel. We went down there. Both 

myself and I n v e s t i g a t o r Pourier got out. We walked 

around the back of the motel, the s i d e of the 

b u i l d i n g . We looked up and at th a t p o i n t i n time we 
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could see Mr. Graham working on the roof. 

Q. What happened then? 

A. We decided at t h a t p o i n t i n time we wasn't 

going t o attempt to i n t e r v i e w him. We wanted to wait 

u n t i l S p e c i a l Agent Graf a r r i v e d . He wasn't due to 

a r r i v e u n t i l 3:30 i n the afternoon. We went to the 

a i r p o r t a t 3:30 and we picked him up. 

Q. And d i d you go back to the roof? 

A. Yes. 

At th a t p o i n t i n time we decided t h a t myself 

and S p e c i a l Agent Pourier would be the ones th a t would 

approach Mr. Graham. 

Q. Why i s that, s i r ? 

A. Since from the case, that i n p r i o r h i s t o r y 

that he refused t o cooperate with the FBI — 

MR. MURPHY: Objection, Your Honor. Hearsay. 

THE COURT: Sustained. S t r i c k e n . 

You are not to consider t h a t remark at a l l i n 

your d e l i b e r a t i o n s . 

Q. (BY MR. OSWALD) Bob, d i d you t a l k t o John 

Graham, then, at the job s i t e ? 

A. Oh, yes, we d i d . 

Q. E x p l a i n how that happened. 

A. I t was r i g h t about 4:30 p.m. both me and 

Mr. P o u r i e r we were — we got o f f — we walked i n t o 
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the back of the motel. There was a l a r g e ladder 

running up the back of the b u i l d i n g . Going up t o the 

roof. We were j u s t standing on the corner of the 

b u i l d i n g w a i t i n g f o r Mr. Graham to get o f f of work. 

I t was r i g h t about 4:30 p.m. that Mr. Graham 

climbed down the ladder and as soon as he got t o the 

ground, and s t a r t e d walking, both myself and c r i m i n a l 

i n v e s t i g a t o r Pourier approached him. 

Q. And what d i d you do? 

A. I walked up to January. I reached out. I 

shook h i s hand, and I s a i d , John, my name i s Bob 

Ecoffey. This i s Mitch Pourier and we're law 

enforcement o f f i c e r s from South Dakota. And we would 

l i k e t o t a l k t o you about some new information 

concerning the i n v e s t i g a t i o n and death of Anna Mae 

Aquash. And then I t o l d John, I s a i d , I want to l e t 

you know tha t I have no l e g a l a u t h o r i t y ; t h a t we're 

not going t o a r r e s t you. That I have no l e g a l 

a u t h o r i t y t o a r r e s t you here i n Canada. 

Qj. What d i d you observe then? 

A. At t h a t p o i n t John looked at me and he s a i d , 

w e l l , how do you know about me? How d i d you f i n d out 

about me? 

Q. Did you t e l l him then? 

A. Yes. 
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Q. What d i d you say? 

A. I s a i d — 

MR. MURPHY: I am going to object. C a l l s f o r 

a hearsay source, Your Honor. 

THE COURT: Overruled. 

A. I s a i d t h a t information had come about 

that — 

Q. (BY MR. OSWALD) Don't t e l l me what the 

information was, j u s t from who. 

A. I b a s i c a l l y t o l d John that an e l d e r l y 

gentlemen by the name of A l Gates came forward w i t h 

information — 

MR. MURPHY: Objection, Your Honor. This i s 

the hearsay. 

MR. OSWALD: That's a l l . That's f i n e . 

Q. (BY MR. OSWALD) You t o l d him that? 

A. Yes. 

Q. What was h i s response when you s a i d t h a t ? 

A. Well, I a l s o t o l d him some more. 

Q. Okay. 

Was i t about the A l Gates' information, you 

mean? 

A. I t o l d him tha t A l Gates — 

MR. MURPHY: Objection. 

THE COURT: Hold on. 
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You are going to answer the question t h a t ' s 

asked or we're going to go sideways p r e t t y f a s t . 

THE WITNESS: Okay. 

Q. (BY MR. OSWALD) Did you t e l l him some things 

other than A l Gates' information? 

A. Yes. 

Q. Okay. 

What e l s e d i d you t e l l him? 

A. I t o l d him that information had been 

received — 

MR. MURPHY: Objection, your Honor. This i s 

outside information. I t ' s hearsay. 

MR. OSWALD: Can I do i t i n g e n e r a l i t i e s , 

Your Honor? 

THE COURT: I t ' s o f f e r e d f o r the t r u t h 

asserted. 

Ladies and gentlemen, t h i s — t o be hearsay, 

i t has t o be o f f e r e d to prove the contents of the 

statement — as evidence of the t r u t h of the content 

of the statement. You may not consider what 

Mr. Ecoffey was t o l d as being true or accurate or 

anything e l s e . I t ' s simply t o e x p l a i n what 

Mr. Ecoffey's base of knowledge that he was a c t i n g 

upon. I t i s not evidence that t h a t knowledge i s 

accurate or t r u e . I t simply explains h i s behavior and 
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you may not consider i t as evidence t o any other 

a f f e c t than t h a t . 

MR. OSWALD: Thank you. 

Q. (BY MR. OSWALD) Now, you heard the judge's 

explanation t o the j u r y j u s t now? 

A. Yes. 

Q. A l l r i g h t . 

So j u s t narrow and j u s t f o l l o w i n g the judge's 

explanation, what d i d you t e l l Mr. Graham other than 

what Mr. Gates had said? 

Mr. Gates i s n ' t p a r t of t h a t . 

J u s t t e l l him what e l s e you s a i d . 

A. Well, I t o l d him that information had come 

about a meeting that was held i n Denver, Colorado. 

And th a t during t h i s meeting there was d i s c u s s i o n t h a t 

went on i n v o l v i n g Anna Mae Aquash. And tha t during 

the meeting i t was — there was members of the Chicano 

movement and tha t Corky Gonzalez and others were 

there. And tha t a statement was — i n the meeting — 

the purpose of the meeting — 

MR. MURPHY: I am going t o object. This 

goes — 

THE COURT: We're g e t t i n g n a r r a t i v e and I 

thi n k we're s t r e t c h i n g admissible evidence or 

statements q u i t e a ways. 
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MR. OSWALD: Okay. M l r i g h t . 

We'll proceed. 

Q. (BY MR. OSWALD) So a f t e r you t o l d him t h i s 

s t o r y about what you know of, what was h i s reaction? 

A. He got r e a l nervous. His l i p s s t a r t e d 

q u i v e r i n g . He had a c i g a r e t t e i n h i s hand and he 

s t a r t e d shaking t h i s l i k e and he was t r y i n g t o smoke. 

And then I s a i d , you don't have t o say anything. We'd 

l i k e t o meet w i t h you. We'd l i k e f o r you t o s i t down 

wi t h us and meet wi t h us — s i t down and l i s t e n t o 

what we have to say. 

So at th a t p o i n t i n time, he s a i d — he 

looked a t me and s a i d , yeah. He s a i d , I w i l l meet 

w i t h you guys. He s a i d , where are you saying. So I 

sa i d , we're s t a y i n g a t the Gold Rush Motel. He s a i d , 

w e l l , I am — I want to go home and clean up f i r s t . 

And he s a i d I w i l l meet you guys down there about 

7:30 p.m. And I s a i d , okay. That's f i n e . And he got 

i n the car and he l e f t . 

MR. OSWALD: A l l r i g h t , Judge, are we c l e a r 

of the admonition regarding hearsay when I go i n t o now 

Mr. Graham's statements t o Mr. Ecoffey? 

THE COURT: Unless something i s objected t o 

by Mr. Murphy th a t I su s t a i n , yes. 

MR. OSWALD: Okay. Very w e l l . 
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Q. (BY MR. OSWALD) So Mr. Ecoffey, d i d he meet 

you l a t e r ? 

A. Yes, he d i d . 

Q. E x p l a i n the circumstances on how you set up 

that meeting. 

A. Well, at about 7:15 p.m. myself and S p e c i a l 

Agent Po u r i e r went down i n t o the lobby of the motel t o 

wait f o r Mr. Graham because he s a i d he would be there 

at 7:30. We were j u s t s i t t i n g i n the lobby w a i t i n g 

f o r him. He didn't show up. 

And then approximately 8:00 o'clock a lady by 

the name of V i o l a Papiquash entered the lobby. She 

walked over t o where we were s i t t i n g and she s a i d t h a t 

John s a i d t h a t he can't t a l k t o you guys. That he 

w i l l have to wait t i l l tomorrow to t a l k t o you. 

And I s a i d , you know, we're scheduled t o 

leave tomorrow. I t ' s very important t h a t we t a l k t o 

him t o n i g h t . And I s a i d , you know — I s a i d we 

t r a v e l e d a couple thousand miles t o get here. A l l we 

want him do i s s i t down and l i s t e n t o what we have to 

say. And so she s a i d , wait a minute, I w i l l go give 

him a c a l l and see what he says. So I s a i d okay. 

So at t h a t p o i n t i n time she walked down the 

hallway and she made a telephone c a l l from the 

hallway. A couple minutes l a t e r she came back t o me 
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and she s a i d , w e l l , John wants t o t a l k t o you on the 

telephone. And so I s a i d , okay. So I went over and 

picked up the telephone. And I s a i d h e l l o . This i s 

Bob Ecoffey. And he s a i d t h i s i s John Graham. He 

s a i d , you know — he s a i d , I don't even r e a l l y want to 

t a l k t o you guys because he s a i d I d i d n ' t have a 

chance t o get ahold of my attorney. 

So at that p o i n t i n time I s a i d , w e l l , John, 

as I s a i d , you have the r i g h t to remain s i l e n t and I 

s a i d you don't have t o say anything t o us, I s a i d , but 

we t r a v e l e d , you know, a couple thousand mi l e s and I 

s a i d i t would be good t o at l e a s t have you s i t down 

and l i s t e n t o what we have t o say. 

Q. Okay. Very good. 

So then e v e n t u a l l y d i d he agree t o come to 

the motel? 

A. Well — you know — w e l l , he s a i d — he 

s a i d — during the conversation he s a i d , w e l l , I hate 

to t a l k t o you guys he s a i d because and FBI agent had 

threatened him before. And so I s a i d , w e l l , John when 

we approach you t h i s afternoon, d i d I approach you i n 

a threatening manner? Did I threaten you i n any way 

and he s a i d no. 

And I s a i d , once again, I want t o t e l l you 

tha t I have no l e g a l a u t h o r i t y t o a r r e s t you. I am 
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not here t o o a r r e s t you. I have no l e g a l a u t h o r i t y 

i n Canada so he s a i d okay. He s a i d , I w i l l come t a l k 

to you guys. 

So then I t o l d him, I s a i d , w e l l , come down 

to the motel. I s a i d I got a room here w i t h a coffee 

t a b l e . I s a i d I got some coffee and I s a i d we can s i t 

down and v i s i t . He s a i d , no, I want to v i s i t at a 

n e u t r a l l o c a t i o n . And he s a i d I w i l l meet you guys at 

the Rotary Park i n Whitehorse at 9:30 p.m. 

Q. Is t h a t c l o s e t o the motel? 

A. Yes. I t ' s not f a r from the motel. 

Q. Did you go to the park then? 

. A. Yes. 

Q. So you are at the park. 

What happened? 

A. Well, Constable M i l l e r took us over t o the 

park. At t h a t p o i n t i n time myself, S p e c i a l Agent 

Mitch Pourier and Constable M i l l e r were standing by a 

p i c n i c t a b l e i n the center of the park. We saw a 

brown-colored s t a t i o n wagon go by and d i d n ' t see 

anybody a t f i r s t . And a short time l a t e r an 

i n d i v i d u a l came walking up from the r i v e r bottom on 

the park and as he got c l o s e r I could i d e n t i f y him as 

John Boy — or John Graham. 

Q. Okay. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



Did you t a l k t o Mr. Graham, then, i n the 

park? 

A. Yes, I d i d . 

Q. Before you got i n t o any p a r t i c u l a r 

conversation, d i d you preface your remarks by any 

comments from you? 

A. Well, when he f i r s t came up t o us, he — 

Constable M i l l e r approached him and showed him h i s 

c r e d e n t i a l s and s a i d , I am from the RCMP. And at tha t 

time I t o l d Mr. Graham, I s a i d , you know, John, I 

sa i d , the RCMP has nothing t o do wit h t h i s case. I 

s a i d Constable M i l l e r i s j u s t here because we had t o 

go through him i n order t o have an opportunity t o t a l k 

to you. So that he w i l l be standing i n the area. So 

John s a i d okay. 

At that p o i n t i n time there was a p i c n i c 

bench s i t t i n g there. So I asked Mr. Jam, I s a i d we 

can s i t down here on the p i c n i c bench. So he set down 

on the bench and I s i t next t o him. At t h a t p o i n t no 

i s s p e c i a l poor Part Two Part Two s i t down across from 

us on the p i c n i c t a b l e . 

Q. Did you t a l k t o him about whether he had t o 

say anything t o you or threaten him i n any manner at 

that time? 

A. Yes. At that p o i n t i n time I s t i l l reminded 
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him, I s a i d , John, you know, you have the r i g h t , t o 

remain s i l e n t . You don't have t o say anything t o us. 

I j u s t want you.to s i t down and give us an opportunity 

to give out some information that has been developed 

i n Anna Mae Aquash murder case. 

Q. Then what happened? 

A. Then I t o l d him — I s a i d , w e l l , I would l i k e 

to s t a r t from the beginning of the case. Just kind of 

give you from the beginning as I know i t , John. And I 

s t a r t e d from the beginning of the case. I t o l d him 

Anna Mae Aquash — 

MR. MURPHY: Objection, Your Honor. 

THE COURT: Point of the o b j e c t i o n . 

MR. MURPHY: The po i n t of the o b j e c t i o n i s 

l a c k of personal knowledge as w e l l as i t ' s d e r i v e d 

from m u l t i p l e hearsay sources and i t i s n ' t r e l e v a n t or 

necessary t o get t o the statement or the conversation 

between my c l i e n t and Mr. Ecoffey. 

THE COURT: Well, i t ' s not necessary t o get 

to the statement between Mr. Graham and Mr. Ecoffey, I 

agree. 

I f r a n k l y don't have any idea whether i t ' s 

necessary, but you do; and i f i t ' s not necessary, 

l e t ' s go t o the statements. I f i t ' s necessary, I w i l l 

hear i t . 
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MR. OSWALD: Thank you. 

I am t h i n k i n g . 

MR. MURPHY: Your Honor, may we approach and 

I w i l l show you an e x h i b i t t h a t w i l l help. 

THE COURT: Please. 

(Whereupon, a d i s c u s s i o n was hel d a t the 

bench.) 

MR. MURPHY: Your Honor, what I am going t o 

show you i s Graham document 953, which i s the summary 

of what we're at . I f you look here, we're about the 

middle of the page. And you are going to see that 

what he's going t o s t a r t summarizing i s about 12 

paragraphs of m a t e r i a l where he re l a y s b a s i c a l l y • 

everything t h a t he learned about the i n v e s t i g a t i o n i n 

the preceding decade or whatever i t was. And he goes 

through p o i n t by point by po i n t as — 

THE COURT: T e l l me why you need to go beyond 

the top paragraph of page 6. 

MR. MURPHY: And that's — on the e x h i b i t 

that you j u s t reviewed, paragraph a f t e r paragraph t o 

which Mr. Ecoffey i s t e s t i f y i n g t o , almost verbatim, 

s t a r t s out Ecoffey t o l d — and then he l i s t e d a l i t a n y 

of accusations and then the next paragraph, Ecoffey 

t o l d and then he l i s t s a l i t a n y of accusations and 

f i n a l l y a f t e r a l l of that you get to the page th a t you 
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j u s t referenced and then he s t a r t s t a l k i n g about what 

my c l i e n t a c t u a l l y s a i d . 

MR. OSWALD: Judge, i f I may be heard, i t ' s 

the context of everything that he's t a l k i n g about and 

the bare statements are l i m i t e d or have no meaning 

unless i t ' s w i t h i n that context. Plus, a l l — I t h i n k 

a l l of t h i s information — the Court's r u l i n g i f ' i t 

has already been approached and subject t o 

cross-examination. 

THE COURT: The d i f f i c u l t y i s t h a t i t 

interposes, f i r s t of a l l , s t u f f t h a t i n l a r g e p a r t i s 

hearsay to Mr. Ecoffey. 

Number two, i s i t gets confusing as to the 

scope of the questions asked of him. You s t a r t w i t h 

the p i c t u r e — showed him the p i c t u r e s of the scene. 

I don't know why you have to go i n t o anything beyond 

th a t . 

And then the f o l l o w i n g p o i n t s on the 

questions asked w i l l address most of the things t h a t 

are going t o go i n the i n t e r i m . 

MR. OSWALD: But, he has to know what he — 

i f the j u r y speculates what d i d Mr. Graham — or 

Ecoffey t e l l him, and h i s response i s — i t wasn't 

about making a b i r t h d a y cake f o r c r y i n g out loud. 

We're t a l k i n g about accusing — 
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THE COURT: You are showing him the 

photograph of Anna Mae at the scene. Nobody i s going 

to confuse t h a t w i t h a cake. 

MR. OSWALD: Yes. But the statements have to 

come i n f o r the context of i t . This i s what they 

confronted t h i s man with. They confronted w i t h t h i s 

information. 

THE COURT: I don't know that the context i s 

an exception to hearsay. 

MR. MURPHY: Our p o s i t i o n would be tha t when 

you get two pages of s i n g l e spaced a l l e g a t i o n s that 

maybe he s t a r t s — w e l l he s t a r t s w i t h the autopsy and 

then i n Denver and then i n Rapid C i t y . Then he t a l k s 

about the Crusade f o r J u s t i c e and he gets a l l the way 

up there, and then he f i n a l l y says, okay — 

THE COURT: You are not going t o get very f a r 

before lunch. 

So what are we t a l k i n g about? 

We have heard a l l of the s t u f f t h a t ' s i n h i s 

statement before. 

MR. OSWALD: And i t ' s been subject t o 

cross-examination. 

THE COURT: What are you showing me? 

MR. JACKLEY: I don't want t o i n t e r j e c t 

myself unless I have permission. 
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THE COURT: Well, I mean you are. I mean who 

i s showing me — what am I t r y i n g to be shown? 

MR. JACKLEY: Hearsay i s one — other than 

one made by the declarant. The declarant i s here 

t e s t i f y i n g about what he t o l d John. He's here. He's 

subject t o cross-examination. 

THE COURT: I understand what hearsay i s , I 

think. Probably b e t t e r than most lawyers. 

MR. MURPHY: This i s a c t u a l l y double hearsay 

because t h i s i s a l l s t u f f that Mr. Ecoffey d i d not 

observe. But he's been t o l d from sources unnamed, and 

then he re g u r g i t a t e s i t t o my c l i e n t f o r pages. And 

then i t a l l comes down to a p i c t u r e and gets a 

response t o the p i c t u r e . A l l t h a t s t u f f i n between i s 

j u s t f l u f f . 

But what they are t r y i n g t o do i s j u s t t o get 

i t before the j u r y through t h i s witness t o 

independently e s t a b l i s h those a l l e g a t i o n s as having 

been t r u e . And so those are out-of-court statements 

th a t Mr. Ecoffey learned from another source t h a t now 

are being admitted f o r the t r u t h of the matter 

asserted. They are not j u s t context f o r the question 

because there i s two pages of them. 

MR. OSWALD: This i s n ' t an attempt t o get i n 

inad m i s s i b l e hearsay. Besides a l l of t h i s information 
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has already been subject to cross-examination. This 

i s what he t o l d him and h i s knowledge. 

THE COURT: We never want hearsay i n f o r the 

wrong purpose but we j u s t want i t i n . I mean I 

understand t h a t . 

MR. OSWALD: The p o l i c e o f f i c e r s c o n s t a n t l y 

accuse somebody of the crime. And they b l u f f , they 

rouse, and i t ' s — 

THE COURT: They b l u f f and l i e and they do 

a l l kinds of thin g s . 

MR. OSWALD: Yes. That's admissible. There 

i s a witness here that saw t h i s . There i s a witness 

that saw t h a t . 

THE COURT: F i r s t of a l l , you can ask him i f 

he has any personal knowledge of any of that 

information t h a t he r e l a t e s . You are going t o ask him 

th a t . Then I w i l l a t l e a s t t e l l the j u r y . 

MR. OSWALD: As a l i m i t i n g i n s t r u c t i o n ? 

THE COURT: At that p o i n t i f Mr. Murphy wants 

to examine him b r i e f l y on that extent of knowledge I 

w i l l a l l o w t h a t and then I w i l l probably a l l o w them t o 

go i n t o t h a t information about the understanding t h a t 

I don't have a clue whether i t ' s t r u e or not. 

MR. MURPHY: I would ask t o v o i r d i r e the 

witness. 
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(Whereupon, the d i s c u s s i o n at the bench was 

then concluded.) 

MR. OSWALD: Do you want me to proceed? 

THE COURT: You may. 

Q. (BY MR. OSWALD) Mr. Ecoffey, you made some 

statements t o Mr. Graham about the i n v e s t i g a t i o n ? 

A. Yes, I d i d . 

Q. And was t h i s — these statements are based 

upon your review of the f i l e and reports? 

A. Review of the f i l e , and a c t u a l l y i n t e r v i e w s 

of d i f f e r e n t i n d i v i d u a l s . 

Q. So you had some personal knowledge y o u r s e l f ? 

A. Oh, yes. 

MR. MURPHY: Your Honor, at t h i s p o i n t may I 

v o i r d i r e the witness f o r the purpose of the 

objection? 

THE COURT: You may. 

MR. MURPHY: Of course, Mr. Ecoffey, you 

weren't present i n Denver i n 1975, December of 1975 or 

November of 1975, were you. 

THE WITNESS: No, I wasn't. 

MR. OSWALD: And you weren't present a t the 

autopsy, were you? 

THE WITNESS: No, I wasn't. 

MR. MURPHY: And you weren't present a t Troy 
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Lynn Yellow Wood's house i n the f a l l of 75, were you? 

THE WITNESS: No, I wasn't. 

MR. MURPHY: Nor were you present at WKLDOC 

or Thelma Rios' house i n 1975, were you? 

THE WITNESS: No, I wasn't. 

MR. MURPHY: When you t a l k e d about having 

personal knowledge, what you had personal knowledge of 

i s what c e r t a i n people that c l a i m t o have been at 

those places t o l d you years l a t e r , c o r r e c t ? 

THE WITNESS: That's c o r r e c t . 

MR. MURPHY: In some cases decades l a t e r , 

c o r r e c t ? 

THE WITNESS: Correct. 

MR. MURPHY: I would renew my o b j e c t i o n , Your 

Honor, t o t h i s witness t e s t i f y i n g as to any of these 

events f o r l a c k of personal knowledge, l a c k of 

foundation, and double hearsay. 

THE COURT: I am going t o overrule the 

ob j e c t i o n w i t h t h i s cautionary i n s t r u c t i o n t o the 

j u r y . 

One, I t h i n k you have heard t o date l i k e l y 

v a r i a t i o n s of the n a r r a t i v e t h a t Mr. Ecoffey gave t o 

Mr. Graham. The n a r r a t i v e and the purpose of the 

n a r r a t i v e i s simply t o set the parameters of the 

i n t e r v i e w w i t h Mr. Graham. 
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And once again, you are s p e c i f i c a l l y 

p r o h i b i t e d from using any of the information given t o 

Mr. Graham by Mr. Ecoffey as evidence i n the t r i a l . 

You may consider the responses s p e c i f i c a l l y made to 

s p e c i f i c items by Mr. Graham as p a r t of the normal 

ordinary testimony that comes i n t o t r i a l . The 

n a r r a t i v e of what Mr. Ecoffey has been t o l d by other 

people i s not evidence of the t r u t h of anything he was 

t o l d . You w i l l have to make that d e c i s i o n from other 

testimony and evidence presented t o you. 

Do you understand that? 

Anybody not understand i t ? 

You may proceed, Mr. Oswald. 

Q. (BY MR. OSWALD) What d i d you t e l l Mr. Graham, 

s i r ? 

A. I t o l d him that — I s a i d I would l i k e t o — 

again t o l d him t h a t I wasn't there t o a r r e s t him. 

That I would l i k e t o s t a r t from the beginning of the 

case as I knew i t . And I t o l d him t h a t i n February of 

1976 Anna Mae Aquash's body was found i n the Badlands 

on the Pine Ridge Indian Reservation. That an 

i n v e s t i g a t i o n was conducted and t h a t i t was determined 

at f i r s t t h a t she d i e d of exposure. That at t h a t 

p o i n t i n time, the FBI or the BIA was unable t o 

i d e n t i f y her. So t h a t the FBI amputated her hands, 
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sent them i n to get f i n g e r p r i n t e d and determine her 

i d e n t i t y . 

I t o l d him that upon r e c e i v i n g the hand 

hands, the FBI was able to determine t h a t the 

i n d i v i d u a l of Anna Mae Aquash. I then t o l d him t h a t 

a f t e r she was i d e n t i f i e d as Anna Mae Aquash, t h a t a 

second autopsy was conducted. The body was exhumed. 

A second autopsy was conducted. And at the second 

autopsy, determined that she die d from a gun shoot — 

gunshot i n the back of the head. 

Q. Okay. 

And was Mitch Pourier and Mr. Graham and you 

s t i l l a t t h i s t a b l e ? 

A. Yes, we were. 

Q. Did he do anything i n response, then, t o 

those comments? 

A. I went on to t e l l him more informat i o n — 

Q. Okay. 

What information d i d you continue w i t h 

t e l l i n g him? 

A. I then t o l d him that the i n v e s t i g a t i o n had 

then moved on t o Denver, Colorado. And t h a t 

information was developed that during the l a t e f a l l or 

e a r l y winter of 1975, t h a t i t was — t h a t information 

was that he was at the Troy Lynn I r v i n g residence on 
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Pecos S t r e e t . 

Q. Is that Troy Lynn Yellow Wood also? 

A. Yes. Troy Lynn Yellow Wood. 

Q. Okay. Go ahead. 

A. He was i n attendance of a meeting t h a t was 

being be he l d there at Troy Lynn's residence; t h a t 

during the meeting there was s e v e r a l people there 

which included two leaders of the Chicano movement 

Corky Gonzalez and Ernesto V i g i l and t h a t there was 

some d i s c u s s i o n going on with a l l of these people 

concerning whether or not Anna Mae Aquash was an 

informant. 

Q. Okay. 

A. And during t h i s d i s c u s s i o n — 

MR. MURPHY: Your Honor, I am going t o 

s p e c i f i c a l l y object t o the next p o r t i o n of testimony 

as being h i g h l y p r e j u d i c i a l and not a f a c t or 

presented t o t h i s j u r y through any witness. 

MR. OSWALD: I w i l l proceed then. 

THE COURT: Sustained. 

MR. OSWALD: Thank you. 

Q. (BY MR. OSWALD) Let's j u s t get i t s t r a i g h t . 

I don't want the information, but you had t o l d him 

information t h a t you had heard about t h i s meeting? 

A. That's c o r r e c t . 
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Q. Okay. 

Gets t o — s k i p that one p o r t i o n and l e t ' s go 

to the p a r t where you t o l d him about the basement. 

A. Okay. 

Q. What d i d you t e l l him about the basement? 

A. I s a i d — at t h i s meeting then i t was — 

Q. Nope. You t a l k e d about — 

A. That i t was reported that he then — that 

Anna Mae was t i e d up i n the basement of Troy Lynn's 

house and i t was reported that John Boy and others 

went down there, John Boy t i e d her up. And they 

removed her from the basement. They took her outside 

and they placed her i n the back of a red s t a t i o n wagon 

that belonged to — at that p o i n t i n time i t belonged 

I b e l i e v e t o Troy Lynn. That they put her i n the back 

they t i e d her up — as they t i e d her up. They t i e d 

her up and when they were p l a c i n g her i n the back of 

the s t a t i o n wagon, that Anna Mae was c r y i n g and th a t 

she s a i d — 

MR. MURPHY: I am going t o object. This i s 

a l s o a f a c t not a l l e g e d i n evidence and h i g h l y 

p r e j u d i c i a l . 

THE COURT: I don't t h i n k we need do tha t . 

MR. OSWALD: Okay. 

Q. (BY MR. OSWALD) A l l r i g h t . 
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1 So you t a l k e d about the t y i n g up. 

2 Did you t e l l him what your information showed 

3 where she was taken from the basement? 

4 A. Yeah. That they took her — they put her i n 

5 the car and they took her supposedly back t o the Pine 

6 Ridge Indian Reservation. 

7 Q. Okay. 

8 Then — 

9 MR. OSWALD: May I have a minute? 

10 THE COURT: Uh-huh. 

11 Q. (BY MR. OSWALD) Bob, I'd l i k e t o show you a 

12 report t h a t you made. 

13 Do you recognize that? 

14 A. Yes, I do. 

15 Q. Okay. 

16 I f you would s t a r t from there your n a r r a t i v e , 

17 read t h a t and that's where I am going t o s t a r t w i t h my 

18 next questions, okay. 

19 A. Okay. 

20 Q. Hold on now. 
21 Okay. 
22 S t a r t i n g from t h a t p o i n t , what d i d you t e l l 
23 him? 

24 A. I t o l d Graham th a t a few days l a t e r t h a t 
25 they -- tha t he and Theda returned from South Dakota 
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and th a t Anna Mae Aquash wasn't wi t h them. 

Q. What e l s e d i d you t e l l him? 

A. Then I t o l d him tha t information was given 

that he was bragging around. He was saying that we 

had t o move — 

MR. MURPHY: Objection. Another f a c t not i n 

evidence. Highly p r e j u d i c i a l . 

THE COURT: Sustained. 

Q. (BY MR. OSWALD) A l l r i g h t . 

Based upon what you had t o l d him, d i d John 

Graham respond t o you? 

A. Yes, he d i d . 

Q. What d i d he do and what d i d he say? 

A. He was s i t t i n g there at the p i c n i c t a b l e next 

to me — 

THE COURT: Let me i n t e r j e c t a minute. I'm 

assuming t h i s i s the best place to break f o r lunch 

before we get i n t o t h a t . 

MR. OSWALD: I t h i n k that's good. 

THE COURT: I — so l e t ' s do th a t . And we 

w i l l be i n recess f o r the noon hour t i l l about 1:15. 

Ladies and gentlemen, the same cautionary 

i n s t r u c t i o n s about not t a l k i n g amongst yourselves or 

with others or forming any opinions. 

Thank you. 
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(Whereupon, the f o l l o w i n g proceedings were 

then had i n open court out of the presence of the 

jury.) 

MR. MURPHY: We would ask f o r the 

sequestration of the witness. 

MR. OSWALD: Judge, I was — 

THE COURT: I don't want Mr. Murphy t a l k i n g 

t o h i s witnesses during breaks e i t h e r . I t h i n k i t 

gives a bad impression t o the j u r y and everything e l s e 

because i t ' s subject t o , didn't you t a l k t o Mr. Oswald 

during the break and the hearing. Okay. I mean, I 

th i n k i t ' s got a smell t o i t t h a t I don't want going 

to the j u r y . 

MR. OSWALD: Well, I was j u s t going t o t r y 

and inform Mr. Ecoffey on what t o e l i m i n a t e so we 

don't get i n t o another o b j e c t i o n . I am g e t t i n g 

objected t o . 

THE COURT: I f you and Mr. Murphy agree t o 

i t , t h a t ' s f i n e w i t h me. I f you are going t o t e l l him 

what to stay out of, I assume t h a t John needs t o know 

that i n order t o — 

MR. OSWALD: I w i l l j u s t make i t easy — 

THE COURT: I don't have any problem w i t h 

that, but I t h i n k i t needs to be mutual so t h a t 

Mr. Murphy understands what you are doing. 
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MR. OSWALD: I j u s t won't do i t . I won't go 

there. 
THE COURT: Yeah. I th i n k i t smells. Even 

i f i t i s a b s o l u t e l y proper, i t ' s going t o r a i s e a 

smell . 

(Off the record.) 

THE COURT: S a t i s f i e d t h i s i s the j u r y , 

Mr. Jackley? 

MR. JACKLEY: Yes, Your Honor. 

MR. MURPHY: Yes, Your Honor. 

THE COURT: You may proceed. 

Q. (BY MR. OSWALD) A l l r i g h t , Bob. I'd l i k e t o 

ask you these s e r i e s of questions about the 

i n v e s t i g a t i o n . I know where we l e f t o f f , but I want 

to back t r a c k a l i t t l e b i t . 

A. Okay. 

Q. When you became Marshal f o r the D i s t r i c t of 

South Dakota, you k i n d of took t h i s case on as an 

i n v e s t i g a t i o n on your p a r t ? 

A. Yes, I d i d . 

Q. Did you review the f i l e about things t h a t 

happened i n the past? 

A. Yes, I d i d . 

Q. And about statements that people had made? 

A. Yes, I d i d . 
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Q. Had you done any interviews y o u r s e l f p r i o r t o 

going t o the Yukon i n 1994? 

A. Yes, I d i d . 

Q. Without saying what was s a i d , t e l l me who d i d 

you interview? 

A. George P a l f y , A l Gates, Frank D i l l o n , Troy 

Lynn I r v i n g , Angie Begay, Theda Clarke Nelson, John 

Graham, A r l o Looking Cloud. 

Q. Before John Graham? This i s the f i r s t 

i n t e r v i e w , r i g h t ? 

A. Yes. 

Q. Okay. 

So d i d you in t e r v i e w A r l o before t h i s ? 

A. No. 

Q. Okay. 

So you had a l l of that information at your 

d i s p o s a l e i t h e r mentally or through notes? 

A. Yes, I d i d . 

Q. Based upon th a t information t h a t you had, d i d 

you r e l a y t o Mr. Graham your theory of the case? 

A. Yes, I d i d . 

Q. Okay. 

Now we're a t that question where we l e f t o f f 

at noon. A f t e r you had t a l k e d t o him about some of 

that information, d i d he t u r n t o you and say 
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something? 

A. Yes, he d i d . 

Q. And you are s t i l l on the park bench? 

A. Yes, we are. 

Q. T e l l these f o l k s what he s a i d . 

A. A f t e r I l a i d out the information or at l e a s t 

my understanding of what h i s involvement was i n the 

kidnapping and murder of Anna Mae Aquash, he turned to 

me a t the t a b l e and he s a i d , w e l l , he s a i d , looks l i k e 

you guys have my future planned out f o r me. You have 

your case. 

Q. What d i d you ask him then? 

A. I s a i d , w e l l , John, I want to giv e you t h i s 

opportunity — I want t o give you an opportunity t o 

f i l l i n some d e t a i l s . I want you to give your side of 

the s t o r y . 

Q. What d i d you do then? 

A. I then s a i d , w e l l , not too long ago, I had 

obtained access of crime scene photographs of Anna Mae 

at the scene. 

Q. So d i d you have those photos w i t h you a t the 

time? 

A. Yes, I d i d . 

Q. What d i d you do w i t h them? 

A. I reached down at the t a b l e and John was 
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s i t t i n g here. I reached down at the t a b l e . I had 

them i n a f o l d e r . I s t a r t e d t a k i n g the photographs 

out. I l a i d them down i n f r o n t of him. And i t 

depicted her l a y i n g on the bottom of the draw i n a 

cu r l e d up p o s i t i o n and I t o l d him — I s a i d — he 

looked down at the photographs and as I l a i d them 

down, I s a i d i t was q u i t e c l e a r from the evidence — 

MR. MURPHY: Objection, Your Honor. This i s 

going t o be a conclusion. 

THE COURT: Is what — yeah. F i r s t of a l l , I 

don't — Mr. Ecoffey goes on a f t e r a question t o 

address matters other than the question t h a t was 

asked. And tha t leads us to t r y i n g t o unring a b e l l 

i f he gets i n t o bad areas or i f any witness does. And 

I j u s t as soon avoid t e l l i n g the j u r y not t o consider 

something t h a t they j u s t heard. Okay. 

Mr. Ecoffey, please answer the question 

that's asked and i f Mr. Oswald wants t o get you i n t o 

other areas he w i l l ask the questions. 

THE WITNESS: Yes, s i r , I understand. 

THE COURT: Thank you. 

Q. (BY MR. OSWALD) Now, as you l a i d out the 

photos, d i d you make any observations of Mr. Graham? 

A. Yes, I d i d . 

Q. What d i d you see? 
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A. He glanced down at the photos r e a l quick. He 

took a look and then he turned away, he looked•up i n 

the a i r , and he turned back. His eyes were a l l f i l l e d 

w i t h tears as i f he was going to c r y . 

Q. Answer t h i s yes or no. Did he or — or d i d 

you t e l l him, then, any f u r t h e r things about your 

theory of the case? 

A. Yes, I d i d . 

Q. Okay. 

About your theory of the crime scene? 

A. Yes, I d i d . 

Q. A f t e r that, what d i d he say? 

A. He s a i d , be Anna Mae was my f r i e n d . He s a i d 

the only f e a r t h a t she had was from FBI agent Dave 

P r i c e . 

Q. And then d i d he say anything e l s e ? 

A. He s a i d t h a t ' s a l l I'm going t o say. 

Q. Did you ask him something then? 

A. Yes, I d i d . 

Q. What d i d you ask him? 

A. I asked him — l e t ' s see — l e t me back up 

here. 

Q. Would i t help t o r e f r e s h your memory? 

A. Sure. 

MR. OSWALD: Showing page s i x . 
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Q. (BY MR. OSWALD) Does that help r e f r e s h your 

memory? 

A. Yes, i t does. 

Q. And you made t h i s report near the time during 

the interview? 

A. Yes. 

Q. Okay. 

What d i d you ask him? 

A. I turned to John and I s a i d — I s a i d , d i d 

anybody ever threaten you. I s a i d d i d anybody ever 

t e l l you tha t the same t h i n g would happen t o you tha t 

happened t o Anna Mae i f you t a l k e d . 

Q. What d i d he say? 

A. He s a i d , no, nobody threatened me. 

Q. Did you hear I n v e s t i g a t o r P o u r i e r ask him 

anything? 

A. Yes. 

Q. And Mr. Pourier i s going t o be a witness here 

next. 

What d i d Mr. Pourier ask him? 

A. Mr. Pourier s a i d , w e l l , John do you t h i n k 

t h a t something would happen t o you i f you t a l k e d t o 

us. 

Q. And what i s s a i d next? 

A. He s a i d — 
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Q. Would i t help to r e f r e s h your memory, s i r ? 

A. Yes. 

MR. OSWALD: Same page s i x . 

A. I t was a f t e r I n v e s t i g a t o r P o u r i e r s a i d , w e l l 

would anybody — i f you t a l k e d t o us, do you t h i n k 

that anybody would do anything t o you. And he s a i d — 

he kind of looked up and he looked i n t o the horizon. 

You could see the Whitehorse community i n the r i v e r 

going by. He s a i d , w e l l , I'm ready t o leave t h i s 

place anyway. He s a i d , I w i l l probably spend the r e s t 

of my l i f e i n j a i l . 

Q. (BY MR. OSWALD) Did you hear, then, 

I n v e s t i g a t o r Pourier ask him another question? 

A. He s a i d — 

Can I look at the report again? 

Q. Okay. 

Just yes or no. 

A. No, I did n ' t . 

Q. Okay. 

Would i t help t o r e f r e s h your memory? 

A. Yes. 

MR. MURPHY: Your Honor, t h a t ' s improper 

refreshment. He s a i d he didn't hear the next 

question. 

THE COURT: I f he didn't hear the next 
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1 question he shouldn't be lo o k i n g at the rep o r t . 

2 A. I misunderstood your question. 

3 I d i d hear i t . 

4 Q. (BY MR. OSWALD) You d i d hear i t ? 

5 A. Yes. 

6 Q. Would i t help t o r e f r e s h your memory w i t h the 

7 report? 

8 A. Yes. 

9 MR. OSWALD: May I? 

10 THE COURT: Yes. 

11 Q. (BY MR. OSWALD) Does that r e f r e s h your 

12 memory, s i r ? 

13 A. Yes. 

14 Q. What d i d I n v e s t i g a t o r Pourier ask him? 

15 A. He asked him — he s a i d , John, why would a l l 

16 of these people that Ecoffey mentioned t o you — why 

17 would they t e l l him the things that they t o l d him. 

18 Q. And what happened then? 

19 A. John kind of sat there f o r a second and then 

20 he turned and he s a i d , okay, okay. I was there. I 

21 drove the car. I helped take her back t o Rapid C i t y . 
22 Q. Okay. 

23 Now, I'd l i k e t o — d i d you make notes of 

24 what he s a i d e x a c t l y at t h a t time? 

25 A. The mental notes are what — t h a t are i n 
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the — t h a t are i n the report. 

Q. And when d i d you make those notes, s i r ? 

A. That evening as soon as the i n t e r v i e w was 

done. 

Q. And d i d you make those notes and t r a n s c r i b e 

them i n t o a formal report? 

A. Yes. 

Q. And would t h i s report that I have r e f l e c t as 

close as you can come to the quote from Mr. Graham? 

A. Yes. 

Q. Would i t help t o r e f r e s h your memory t o look 

at that report t o see e x a c t l y the words t h a t you took, 

s i r ? 

A. Yes. 

Q. Okay. 

Does t h a t r e f r e s h your memory? 

A. Yes. 

Q. What d i d John Graham say at t h a t p o i n t ? 

A. He s a i d okay. Okay. I was there. I helped 

d r i v e the car t o take her back to the r e s e r v a t i o n . 

Q. What d i d he then say? 

A. I asked him, I s a i d , w e l l , who went back — 

who d i d — who went i n the car w i t h you. I s a i d , was 

i t Theda, Ida, and y o u r s e l f t h a t took Anna Mae back t o 

the r e s e r v a t i o n ? And he s a i d , I drove, but he s a i d , I 
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am not going t o give any other names. 

Q. Did he say where they went? 

A. He s a i d that they went to a safe house. 

Q. Did you ask where th a t safe house — 

A. Excuse me. 

He s a i d that they went to a safe house and so 

I s a i d was t h a t safe house i n Rapid C i t y , South 

Dakota, and he s a i d he d i d n ' t know. 

So then Mitch — 

Q. Okay. 

So then d i d Mitch ask him something? 

A. Yeah. 

Q. What d i d Mitch ask him? 

A. He s a i d was the safe house i n South Dakota 

and he s a i d yes. 

Q. What happened next? 

A. Then I asked him was the safe house i n South 

Dakota and he s a i d yes and then he s a i d t h a t they 

stopped a couple times on the way back and t h a t but he 

wasn't q u i t e sure where they had stopped. And then he 

s a i d t h a t they took the back roads t o get back t o the 

r e s e r v a t i o n — or t o get back t o South Dakota they 

took the back roads. 

Q. Do you know, d i d John Graham make any 

statements about whether he knew the people a t t h i s 
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1 safe house or not? 

2 A. Well, a t f i r s t he s a i d that he di d n ' t get out 

3 of the car. And then l a t e r then he s a i d — l a t e r on 

4 he s a i d , w e l l , he didn't know any of the people at the 

5 safe house. 

6 Q. Did you ask him where t h i s safe house was? 

7 Try t o p i n him down? 

8 A. Yes. I s a i d , w e l l , where was the safe house 

9 and he s a i d t h a t i t was i n a v i l l a g e . 

10 Q. Were you able t o get any c l o s e r information 

11 other than v i l l a g e ? 

12 A. No. 

13 Q. Did you t a l k about the time of the day? 
14 A. Yes. 

15 Q. What d i d you say — what d i d you hear Pourier 

16 ask him? 

17 A. S p e c i a l Agent Pourier asked him — s a i d , 

18 w e l l , what time was i t when you l e f t Denver and John 

19 Boy s a i d i t was dark. He s a i d t h a t we drove a l l n i g h t 

20 to get back. 

21 Q. And a t tha t time you had mentioned there was 
22 t a l k about back roads. 

23 Is t h a t when he s a i d that? 
24 A. Yes. 

25 Q. Was he asked about the back roads? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. What d i d he say? 

A. Well, he was asked, how come you took the 

back roads t o get back, and he sa i d , w e l l , i t was Anna 

Mae's idea that she was scared of S p e c i a l Agent P r i c e . 

Q. Did he then — d i d you then ask him what 

happened a f t e r they dropped Anna Mae o f f ? 

A. Yes. 

Q. What d i d he say? 

A. He s a i d a f t e r they dropped her o f f , they 

immediately turned around and drove back t o Denver. 

Q. Then d i d you ask him i f he k i l l e d Anna Mae? 

A. Yes, I d i d . 

Q. And what d i d he say? 

A. Well, at the time when I s a i d — 

MR. MURPHY: Objection. He's not answering 

the question. 

THE COURT: What d i d he say? 

A. He s a i d no. 

Q. (BY MR. OSWALD) Well, at the time he s a i d 

t h a t , d i d you make any observations? 

A. Yes, I d i d . 

Q. And what observations d i d you make? 

A. He was very nervous. He began t o tremble. 

He was shaking. Almost t o the po i n t where the p i c n i c 
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t a b l e was rocking. 

Q. Did Pourier then ask him anything? 

A. Yes. He asked him i f he knew who k i l l e d Anna 

Mae. 

Q. How d i d he respond? 

A. He s a i d no. 

Q. At some po i n t d i d you concluded t h i s 

i n t e r v i e w , then? 

A. Yes. 

Q. How d i d i t end, s i r ? 

A. Just b a s i c a l l y a f t e r — he s a i d t h a t he d i d 

not k i l l her. He didn't know who k i l l e d her. Then 

b a s i c a l l y stood up and at that p o i n t i n time h i s w i f e 

came over and that was the end of the i n t e r v i e w . 

MR. OSWALD: May we approach, Judge? 

THE COURT: Yes. 

(Whereupon, a d i s c u s s i o n was h e l d at the 

bench.) 

MR. MURPHY: Judge, they have j u s t informed 

me th a t they are going t o t r y t o introduce a video of 

an i n t e r v i e w of my c l i e n t on a My Space which i s one 

of these s o c i a l networking s i t e s through Mr. Ecoffey. 

I t ' s my understanding Mr. Ecoffey had no p a r t i n the 

making of t h i s i n t e r v i e w . The production — from what 

I understand i t was made by some group. I am not sure 
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1 e x a c t l y who. But there i s no way i n the world he can. 

2 authenticate or l a y the foundation f o r some video 

3 produced and made by somebody e l s e at some other time. 

4 And t h a t ' s my ob j e c t i o n t o the a d m i s s i b i l i t y . 

5 MR. OSWALD: Okay. 

6 THE COURT: Has i t been d i s c l o s e d , the 

7 existence of t h i s video? 

8 MR. OSWALD: Yes, and you have r u l e d on i t . 

9 I t was advised at the p r e t r i a l hearing. 

10 THE COURT: I mean i s i t of the interview? 

11 MR. OSWALD: I t ' s an in t e r v i e w . 

12 THE COURT: With whom? 

13 MR. OSWALD: I t ' s with the — 

14 MR. MURPHY: On My Space. 

15 MR. OSWALD: — the Native Youth Movement. 

16 I t ' s been d i s c l o s e d . It's.36 seconds long. And — 

17 THE COURT: What i s i t ? What's i t of? 

18 MR. OSWALD: He t a l k s about Anna Mae and 

19 dropping her o f f a t a safe house. And then he did n ' t 

20 know what happened. 

21 THE COURT: Talks — who t a l k s about i t ? 
22 MR. OSWALD: John Graham does. I t ' s him on 

23 the video and h i s v o i c e . Marshal Ecoffey saying I see 

24 that man, I l i s t e n e d t o h i s voi c e , t h i s i s him, I have 

25 known the i n f l e x i o n . I know h i s v o i c e . I know what 
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he looks l i k e . And that's how I am intending t o 

authenticate t h i s . 

THE COURT: Why are we t e l l i n g me t h i s a t ten 

to 2:00 where I have z i p time to t h i n k about i t ? I 

have z i p time t o make a de c i s i o n about i t . 

MR. JACKLEY: I r a i s e d t h i s i n a p r e t r i a l 

hearing, the l e g a l a u t h o r i t y that was presented t o the 

Court. There was no obj e c t i o n by defense counsel. 

This has been since the f e d e r a l case. Defense counsel 

knew about i t . 

The a u t h o r i t i e s that been presented — i f I 

could d i g i t out. This was a l l discussed at the 

p r e t r i a l hearing. 

THE COURT: Has i t been presented t o me? 

MR. JACKLEY: Yes, i t a b s o l u t e l y has. 

MR. MURPHY: A b s o l u t e l y not. 

We presented t h a t we wanted redactions made 

but we s p e c i f i c a l l y s a i d we were not conceding t o any 

a d m i s s i b i l i t y i s s u e s . 

In f a c t , at p r i o r times they have asked t o 

s t i p u l a t e l i k e , f o r instance, they had an i n t e r v i e w 

w i t h a woman named Antoinette Claypool. They s a i d 

would you s t i p u l a t e t o her foundation or 

au t h e n t i c a t i o n and I s a i d a b s o l u t e l y not. 

We have t a l k e d about what we deemed 
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i n a d m i s s i b l e , the p r e j u d i c i a l p o r t i o n s . But we never 

have discussed — 

THE COURT: How are you going t o l a y the 

foundation? I don't know what the foundation has t o 

be. 

MR. JACKLEY: The foundation i s t h i s , Your 

Honor. This video i s a 30-second video of John Graham 

t a l k i n g about h i s involvement i n t h i s case. The 

foundation w i l l be l a i d by Marshal Bob Ecoffey t h a t 

has j u s t spent the l a s t hour t e s t i f y i n g . 

THE COURT: What d i d he have t o do wi t h i t ? 

MR. JACKLEY: He can authenticate t h a t he has 

interviewed John Graham so he knows what he looks 

l i k e . He can authenticate that he knows h i s v o i c e . 

He ask authenticate t h a t he has watched the video. 

THE COURT: Is the only foundation 

requirement, t h a t he be able t o i d e n t i f y Mr. Graham? 

MR. JACKLEY: Yes, and I presented these 

things t o the court before and I can c e r t a i n l y d i g 

them back out. But t h i s was addressed at a p r e t r i a l 

hearing. 

MR. MURPHY: And I may have been mistaken on 

t h i s but I r e c a l l no such pre s e n t a t i o n of a u t h o r i t y 

and I stand t o be cor r e c t e d and I w i l l eat t h a t crow. 

But I have never seen any a u t h o r i t y about the 
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foundations f o r a u t h e n t i c a t i o n of a video produced by 

somebody we don't even know who produced i t I don't 

t h i n k . There was a t h i r d party. Mr. Ja c k l e y can d i g 

up — 

THE COURT: We'll t a l k about t h i s a f t e r the 

break when I have time to look at i t . I am not going 

to make a d e c i s i o n now. 

MR. JACKLEY: During the break I am going t o 

have t o d i g out the a u t h o r i t y or e l s e we got t o f i n d 

the t r a n s c r i p t of the hearing. 

THE COURT: Somebody has t o . 

MR. JACKLEY: I t would be easy f o r me t o t r y 

to f i n d the s t u f f . 

THE COURT: Yeah. 

(Whereupon, the d i s c u s s i o n at the bench was 

then concluded.) 

Q. (BY MR. OSWALD) Mr. Ecoffey, Bob, I am going 

to show you what's been marked as State's E x h i b i t 37. 

Would you look at t h i s , please. 

Do you recognize that? 

A. Yes, I do. 

Q. What i s t h i s ? 

A. This i s a p i c t u r e of A r l o Looking Cloud 

walking i n the f r o n t , myself, walking i n the middle, 

and United States Deputy Marshal R i c h Ianuchi walking 
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1 i n the back. 

2 Q. Do you know when t h i s was taken? 

3 A. This was i n J u l y of 1995. 

4 Q. And where was t h i s taken at? 

5 A. This was taken out near the crime scene where 

6 the body was found. 

7 Q. Is t h i s a true and accurate p i c t u r e ? 

8 A. Yes, i t i s . 

9 MR. OSWALD: I would o f f e r E x h i b i t 37. 

10 MR. MURPHY: No ob j e c t i o n . 

11 THE COURT: W i l l be received. 

12 MR. OSWALD: Judge, I am going t o ask t o pass 

13 t h i s t o the j u r y . 

14 THE COURT: Yes. 

15 MR. OSWALD: Thank you. 

16 Q. (BY MR. OSWALD) Mr. Ecoffey, I'd l i k e t o show 

17 you what's marked State's E x h i b i t 34. 

18 Do you recognize that? 

19 A. Yes, I do. 

20 Q. And what i s t h i s a p i c t u r e of? 
21 A. This i s a p i c t u r e of — the i n d i v i d u a l w i t h 

22 the white s h i r t on i s A r l o Looking Cloud. The 

23 i n d i v i d u a l i n the middle i s Rick Ianuchi, Deputy 

24 United States Marshal. And I was standing on the 

25 other s i d e of Deputy Ianuchi. And t h i s photo d e p i c t s 
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1 a standing at the crime seen over the embankment where 

2 Anna Mae was found below. 

3 MR. OSWALD: I would o f f e r E x h i b i t 34. 

4 MR. MURPHY: No o b j e c t i o n . 

5 THE COURT: W i l l be received. 

6 MR. OSWALD: I am going t o show t h i s t o the 

7 ju r y , again, Judge. 

8 THE COURT: Yes. 

9 MR. OSWALD: No f u r t h e r questions, Your 

10 Honor. 

11 THE COURT: Thank you. 

12 Mr. Murphy? 

13 MR. MURPHY: Thank you. 

14 CROSS-EXAMINATION 

15 BY MR. MURPHY: 

16 Q. Mr. Ecoffey, do you need another t h r o a t 

17 lozenge or anything? 

18 A. I am okay now. 

19 Q. Okay. 

20 I want to s t a r t where you f i n i s h e d up wi t h 

21 these e x h i b i t s . 

22 E x h i b i t s 37, do you r e c a l l t h a t ? 

23 A. Yes, I do. 

24 Q. Okay. 

25 And th a t was that time i n the summer of 75 
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where you took A r l o Looking Cloud back t o the scene? 

A. I t was the summer of J u l y of 1995. 

Q. I apologize. I am sorry. 

J u l y of 1995. 

A. That's c o r r e c t . 

Q. And when you got, Mr. Looking Cloud didn't 

r e c a l l t h a t as being the place, d i d he? 

A. Yes, he d i d . 

Q. I f he t e s t i f i e d e a r l i e r t h a t when you took 

him out — when you took him out there he didn't 

r e c a l l t h a t as being where t h i s i n c i d e n t happened, are 

you saying he was — 

MR. OSWALD: Judge, I w i l l o b j ect. Improper 

impeachment. 

THE COURT: I don't t h i n k so. 

A. What was the question again, s i r ? 

Q. (BY MR. MURPHY) I f Mr. Looking cloud 

t e s t i f i e d j u s t a few hours ago that when you brought 

him out there to the Badlands i n 95, he didn't r e c a l l 

t h a t being the place where these i n c i d e n t s happened, 

are you saying he's wrong now? That he was t e s t i f y i n g 

u n t r u t h f u l l y today? 

A. I'm j u s t saying that he i n d i c a t e d t o us that 

t h a t was the place where the crime had occurred. 

Q. Well, l e t me ask you t h i s . P r i o r t o g e t t i n g 
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out t o the scene i n J u l y of 95, Mr. Looking Cloud 

t r a v e l e d w i t h Mr. Alonzo and Ianuchi, c o r r e c t ? 

A. That's c o r r e c t . 

Q. And d i d you meet them at the scene or d i d you 

meet them some other place? 

A. No, we met them at the f e d e r a l b u i l d i n g i n 

Rapid C i t y , South Dakota. 

Q. And then you a l l t r a v e l e d down there 

together? 

A. Yes. 

Q. Mr. Looking Cloud t e s t i f i e d e a r l i e r t h a t at 

some p o i n t during t h i s r i d e w i t h Mr. Alonzo and 

Mr. Ianuchi, t h a t Mr. Ianuchi s a i d t h a t he was p a r t — 

MR. OSWALD: Objection, Your Honor. This i s 

i n a d m i s s i b l e hearsay. I t ' s not r e l e v a n t t o the 

colloquy between counsel and Mr. Ecoffey. 

MR. MURPHY: I would l i k e t o ask whether he 

has knowledge of these conversations. 

THE COURT: You may. 

Q. (BY MR. MURPHY) Mr. Looking Cloud t e s t i f i e d 

t hat during t h i s t r i p at some p o i n t Mr. Ianuchi t o l d 

him he was p a r t of a p o l i c e death squad where you 

needed nine confirmed k i l l s of defendants i n order t o 

be p a r t of t h a t death squad. 

Did you hear anything l i k e that? 
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A. No, I d i d n ' t . 

Q. And he a l s o s a i d that during t h i s t r i p p r i o r 

to you g e t t i n g out t o the Badlands, t h a t he was t o l d 

by Mr. Alonzo t h a t i f he should t r y t o make a run f o r 

i t or he should t r y to make i t run f o r i t so Alonzo 

could a l s o get a confirmed k i l l . 

Did you hear anything l i k e that? 

A. No, I d i d n ' t . 

Q. He a l s o t e s t i f i e d that a f t e r t h i s meeting you 

guys had, out i n the Badlands — or t h i s v i s i t , t hat 

he was shipped o f f to a maximum s e c u r i t y f e d e r a l 

p e n i t e n t i a r y c a l l e d Elreno where he wasn't charged 

wi t h anything but he was h e l d f o r a p e r i o d of months 

by you guys or as a r e s u l t of h i s meeting w i t h you 

guys t o break him down. 

Is there any t r u t h at a l l t o t h a t a s s e r t i o n ? 

A. No. 

Q. So Mr. Looking Cloud j u s t makes s t u f f up, 

r i g h t ? 

A. No, I don't b e l i e v e so. 

Q. Okay. 

Well, i f he j u s t t e s t i f i e d t o the j u r y about 

these death squad and a l l t h i s other s t u f f and Elreno 

maximum s e c u r i t y p r i s o n , you have no knowledge of that 

ever happening, do you? 
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A. Well, I have no knowledge of i t , no. 

Q. Okay. 

Well l e t ' s go s t a r t at the beginning. You 

s a i d you s t a r t e d working i n law enforcement i n 1976, 

corr e c t ? 

A. That's c o r r e c t . 

Q. /And — 

A. A c t u a l l y i n 1975. 

Q. Seventy-five. Okay. 

And that's when you worked th a t summer down 

an Pine Ridge? 

A. That's c o r r e c t . 

Q. Even back i n 75, you were working murder 

i n v e s t i g a t i o n s , r i g h t ? 

A. That's c o r r e c t . 

Q. And b a s i c a l l y since then f o r a p e r i o d of 

decades you were i n the law enforcement community? 

A. That's c o r r e c t . 

Q. And you began i n v e s t i g a t i n g t h i s case i n the 

mid or e a r l y 80, cor r e c t ? 

A. Mid 80. 

Q. I f I have a report t h a t you of i n t e r v i e w you 

d i d i n 1981, would that suggest th a t you were i n v o l v e d 

i n t h i s case e a r l i e r than the mid 80s? 

A. I guess I'd have.to see the repo r t . 
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Q. Sure. 

I'm going t o show you an FBI 302. 

What's the date on the top? 

A. 9/9/81. 

Q. And i n the f i r s t paragraph does i t i n d i c a t e 

i t summarizes an i n t e r v i e w by you, Mr. Vandyke and a 

gentleman named Selo Black Crow? 

A. Yes. 

Q. And i f you take a moment to peruse i t , does 

i t r e f e r g e n e r a l l y t o an i n v e s t i g a t i o n t h a t was 

r e l a t e d t o t h i s case? 

A. Yes that's true. 

Q. So you a c t u a l l y s t a r t e d working the case i n 

81? 

A. That's c o r r e c t . 

Q. A l l r i g h t . 

And p a r t of your job when you i n v e s t i g a t e a 

case l i k e t h i s , a murder case, i s t o f i r s t gather a l l 

the information a v a i l a b l e t o you, r i g h t ? 

You want t o get a l l the information that's 

been gathered p r i o r t o your involvement? 

A. That's c o r r e c t . 

Q. And I b e l i e v e you t a l k e d about t h a t e a r l i e r 

t hat you looked at what had been accumulated i n the 

years preceding your involvement. 
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A. That's c o r r e c t . 

Q. And you a l s o want t o do your own interviews? 

A. Yes. 

Q. And you want t o e s t a b l i s h a time l i n e of 

relevan t events, c o r r e c t ? 

A. Yes. 

Q. And i n a case l i k e t h i s where timing i s 

important, you want t o i d e n t i f y an approximate time of 

death, c o r r e c t ? 

A. That's c o r r e c t . 

Q. Because what we know about t h i s case i s that 

Ms. Aquash was l a s t seen by members of the law 

enforcement community on November 24, 1975, when she 

was released from j a i l i n P i e r r e , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And then were body was found three months to 

the day l a t e r , r i g h t on February 24, 1975? 

A. Yes. 

Q. So, of course, p a r t of your i n v e s t i g a t i o n 

then i s narrowing down the time frame t o f i n d out 

approximately when she died, c o r r e c t ? 

A. That's c o r r e c t . 

Q. A l l r i g h t . 

And you are looking f o r leads and a l l s o r t s 

of other information about the case t o help b u i l d the 
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1 prosecution, r i g h t ? 

2 A. That's c o r r e c t . 

3 Q. Part of tha t i n v o l v e d i n t h i s case 

4 i d e n t i f y i n g v arious events r e l a t e d t o the American 

5 Indian Movement, d i d i t not? 

6 A. Yes. 

7 Q. And you having been on Pine Ridge f o r the 

8 past 30, 40 years, were c e r t a i n l y f a m i l i a r w i t h some 

9 of those a c t i v i t i e s , c o r r e c t ? 

10 A. Yes. 

11 Q. And you know that there were some people 

12 in v o l v e d w i t h AIM that were good law ab i d i n g peaceful 

13 people, r i g h t ? 

14 A. That's c o r r e c t . 

15 Q. In f a c t , your own s i s t e r was a member of AIM? 

16 A. That's t r u e . 
17 Q. And then there was some people t h a t were 

18 in v o l v e d i n m i l i t a n t a c t i v i t i e s , c o r r e c t ? 

19 A. That's c o r r e c t . 

20 Q. Okay. 

21 And you are not by any means suggesting or of 
22 the o p i n i o n t h a t everybody who was as s o c i a t e d w i t h the 

23 American Indian Movement was somebody who was i n v o l v e d 
24 i n m i l i t a n t or v i o l e n t a c t i v i t i e s , are you? 

25 A. No, s i r . 
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Q. Okay. 

And I t h i n k we have gone through the time 

l i n e of events w i t h p r i o r witnesses. But j u s t l e t me 

ask you b r i e f l y , as p a r t of your i n v e s t i g a t i o n , you 

looked at events s t a r t i n g say i n 73, Wounded Knee, 

some of the b i g events and then got i n the 1975 

pe r i o d , c o r r e c t ? 

A. A c t u a l l y , I didn't go back i n t o anything 

i n — l i k e i n 73. 

Q. Okay. 

A. I t was more 75 and beyond. 

Q. A l l r i g h t . 

Things l i k e the Farmington convention, the 

Jumping B u l l shoot-out where the FBI agents were 

k i l l e d , A l Runnings, and a l l those events t h a t l e d up 

to the f a l l of 75? 

A. I was f a m i l i a r w i t h Jumping B u l l ' s . I wasn't 

f a m i l i a r w i t h A l Runnings. 

Q. I f you made passing reference t o those events 

i n other reports would that have j u s t been to help you 

create a chronology? 

A. Yes. 

Q. And you knew that during the time frame i n 

question, Ms. Aquash was a f u g i t i v e times two, 

c o r r e c t ? 
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She was a f u g i t i v e out of P i e r r e and she was 

a l s o a f u g i t i v e from Oregon? 

A. I knew she was a f u g i t i v e out of P i e r r e , yes. 

Q. Uh-huh. 

But you were aware a l s o of the i n c i d e n t s i n 

Oregon th a t l e d to f e d e r a l charges being brought, 

c o r r e c t ? 

A. Yes. I read about them. 

Q. Okay. 

Now, I want to b r i n g you up t o t h a t 1981. 

You had received p r i o r information —' and I am not 

going t o go i n t o what somebody e l s e t o l d you on a 

p r i o r occasion or past information, but i t brought you 

to a p o i n t where you had information t h a t d i r e c t e d you 

towards a person named Selo Black Crow, c o r r e c t ? 

A. Yes. 

Q. And based on the information t h a t you got 

p r e v i o u s l y , you decided t o go out and i n t e r v i e w 

Mr. Black Crow, co r r e c t ? 

A. Yes. I was asked by the FBI t o a s s i s t i n h i s 

in t e r v i e w . 

Q. A l l r i g h t . 

And you went out there w i t h a guy named 

Dr. Edward Vandyke? 

A. Yes. 
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Q. He's a s p e c i a l i s t i n i n t e r v i e w i n g Native 

Americans or Indians; i s that your understanding? 

A. I b e l i e v e he was an anthro p o l o g i s t from 

Canada. 

Q. And he was brought i n — he was brought i n t o 

t h i s because he — i s there something going on w i t h my 

questions? 

Do you have a question? 

A. No. 

Q. He was brought i n t o t h i s because he was 

supposed to help i n the i n v e s t i g a t i o n of t h i s case, 

r i g h t ? 

A. He was brought i n t o a s s i s t t o i n t e r v i e w some 

people t h a t might have some knowledge about i t . 

Q. Okay. 

And so the FBI asked you t o get i n v o l v e d and 

a l s o brought t h i s guy down from Canada t o go out and 

i n t e r v i e w Mr. Black Crow, r i g h t ? 

A. That's c o r r e c t . 

Q. And you confronted Mr. Black Crow w i t h 

information about two Indian females, an Indian male, 

and a gold car showing up at h i s house? 

A. Yes, I b e l i e v e t h a t there was some 

information at tha t time. 

Q. Uh-huh. 
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And some — and t h i s was something t h a t 

happened i n e i t h e r l a t e January or e a r l y February of 

1976? 

A. I would have to look at the report. 

Q. Okay. You can read those. Take a l l the time 

you need. 

Does that help? 

A. Yeah, that a s s i s t s me. 

Q. That a s s i s t s you? 

A. Uh-huh. 

Q. Mr. Black Crow l i v e d near Wambli, c o r r e c t ? 

A. That's c o r r e c t . 

Q. In r e l a t i v e close p r o x i m i t y t o where 

Ms. Aquash's body was found? 

A. Probably about 6 or 7 m i l e s . 

Q. Sure. S i x or 7 miles up — down Highway 73? 

A. Yes. 

Q. And Highway 73 i s the road c l o s e s t t o where 

her body was found, r i g h t ? 

A. Yes. 

Q. And you confronted him wit h the informat i o n 

and when you d i d so your observation of him was t h a t 

i t looked as i f he had been kicked i n the stomach. 

Is t h a t a f a i r statement? 

A. Yes. 
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Q. And a f t e r he looked l i k e he had been kicked 

i n the stomach, he remained s i l e n t f o r four t o f i v e 

minutes, c o r r e c t ? 

A. I don't remember seeing t h a t i n there. 

Q. Okay. 

A. Yes. This i s i n reference t o Dr. Vandyke. 

This wasn't i n reference to anything t h a t I s a i d . 

Q. Well, s i r , you were s i t t i n g there r i g h t next 

to Dr. Vandyke when t h i s i n t e r v i e w happened? 

A. Yes. 

Q. And Dr. Vandyke s a i d i n t h i s report — or 

a c t u a l l y Agent Garber s a i d — 

MR. OSWALD: Objection, your Honor. Hearsay. 

MR. MURPHY: I can rephrase. 

THE COURT: Yeah, please do. 

Q. (BY MR. MURPHY) You j u s t s a i d t h i s refreshed 

your r e c o l l e c t i o n ? 

A. Yes. 

Q. Your r e c o l l e c t i o n i s that when Mr. Black Crow 

was confronted w i t h the information, looked l i k e he 

had been kicked i n the stomach; th a t then he remained 

s i l e n t f o r four t o f i v e minutes, c o r r e c t ? 

A. No, I didn't say. 

Q. W e l l , i s t h a t — I am asking you now, i s th a t 

your r e c o l l e c t i o n ? 
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A. No, i t i s n ' t . 

Q. So the report i s wrong? 

MR. OSWALD: Objection, Your Honor. 

THE COURT: Got t o have more than t h a t . I 

l i k e short o b j e c t i o n s , but I need a couple more words. 

MR. OSWALD: Relevancy, and argumentative 

whether the report i s wrong or not. I t ' s not f o r t h i s 

witness to determine that. 

MR. MURPHY: Your Honor — 

THE COURT: Overruled. 

THE WITNESS: I t wasn't my report. 

THE COURT: Excuse me. As I understand i t he 

was an observer at that time. 

MR. MURPHY: That's c o r r e c t . 

THE COURT: You may answer. 

A. I guess I didn't remember observing things 

that way. 

Q. (BY MR. MURPHY) What about then Mr. Black 

Crow s t a r t e d — h i s foot s t a r t e d t o tap, h i s hands 

shook, he put h i s head down, so the cap covered h i s 

face and he gulped s e v e r a l times. 

Did you observe that? 

A. I don't r e c a l l . 

Q. But you are not d i s p u t i n g t h a t he looked l i k e 

he had been kicked i n the stomach? 
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A. I don't r e c a l l that e i t h e r . 

Q. I j u s t asked you t h a t a couple minutes ago 

and you had a r e c o l l e c t i o n then. 

A. I j u s t s a i d i t wasn't my r e p o r t . I t ' s what's 

r e f l e c t e d i n Dr. Vandyke's report. 

Q. But you were s i t t i n g next t o him, r i g h t ? 

You were s i t t i n g next to Vandyke when he d i d 

t h i s interview? 

A. I t h i n k we were — I can't even remember 

where were we s i t t i n g at t h a t time. 

Q. S i r , t h i s i s n ' t the f i r s t time you have seen 

t h i s report? 

A. I b e l i e v e i t i s . 

Q. S i r , i f t h i s was received i n i n f o r m a t i o n t h a t 

was both i n the Aquash box that was c o l l e c t e d and from 

the United States Attorney's o f f i c e , and you have been 

inv o l v e d i n t h i s i n v e s t i g a t i o n f o r c l o s e t o 30 years, 

you are saying t h i s i s the f i r s t time you have seen a 

report w i t h your name on i t ? 

A. I t ' s the f i r s t time that I have seen t h i s 

report. There i s thousands of r e p o r t s . 

Q. Well, you know, one of the t h i n g s t h a t was 

s a i d during t h a t i n t e r v i e w w i t h Mr. Black Crow t h a t 

you were observing was t h a t Mr. Black Crow claimed he 

didn't even know Theresa K i m b a l l . 
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1 Do you remember that? 

2 A. No. 

3 Q. You don't r e c a l l that? 

4 A. No. 

5 Q. Would the report r e f r e s h your r e c o l l e c t i o n or 

6 no? 

7 A. I f I could look at i t . 

8 Q. My apologies. I w i l l have to f i n d t h a t 

9 report. 

10 A l l r i g h t . 

11 In any regard, during the course of your 

12 i n v e s t i g a t i o n , you learned from s e v e r a l witnesses that 

13 Ms. Aquash had been seen a l i v e i n Rapid C i t y some time 

14 around December 15, c o r r e c t ? 

15 A. I t was a c t u a l l y around December 11. 

16 Q. Well, l e t me t a l k t o you about t h a t . You 

17 received information from a woman named Candy Hamilton 

18 who has already t e s t i f i e d that she was a t the WKLDOC 

19 house and spoke t o Anna Mae Aquash and i t was during 

20 the Dick Wilson Senior t r i a l . 

21 Do you remember that? 

22 A. Yes. 

23 Q. Okay. 

24 You a l s o received some other information t h a t 

25 i t might have been c l o s e r or during the Russ Means' 
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t r i a l ? 

A. No. I t was on December 11. 

Q. Well, l e t me ask you about what you; learned 

about the Russ Means's t r i a l . That was a t r i a l t h a t 

went from December 12 through December 15. 

Is t h a t a f a i r statement? 

A. I know that i t was going on i n Sioux F a l l s , 

yes. 

Q. Right. 

And various witnesses put Anna Mae Aquash i n 

Rapid C i t y e i t h e r during the Dick Wilson t r i a l t h a t 

went from December 15 through December 18 or the Russ 

Means's t r i a l t hat went from December 12 t o 

December 15; i s that not co r r e c t ? 

A. That's c o r r e c t . 

Q. A l l r i g h t . 

And you know tha t the Russ Means' t r i a l ended 

December 15, c o r r e c t ? 

A. Yes. 

Q. And so the only p o i n t of overlap between the 

two t r i a l s would have been the date of December 15, 

co r r e c t ? 

A. Yes. 

Q. A l l r i g h t . 

Let's t a l k a b i t about Mr. Graham's 
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int e r v i e w s w i t h you. I want to go through i n a l i t t l e 

more d e t a i l what he s a i d , what you s a i d . 

So your two int e r v i e w s , A p r i l 21, 1994, and 

you d i d a follow-up March 21, 1995? 

A. Yes, that's c o r r e c t . 

Q. You had p r e v i o u s l y been contacted by the 

FBI — by the FBI about t h e i r interviews w i t h 

Mr. Graham? 

You had been out there and t a l k e d t o him? 

A. A l l I had was a general idea t h a t S p e c i a l 

Agent Garber had attempted t o i n t e r v i e w back him i n 

the 80s. I didn't see the report. 

Q. Okay. 

So you knew that the FBI had been up t o 

Canada t o t a l k t o John, r i g h t ? 

A. That's c o r r e c t . 

Q. And when you t a l k e d t o John, he t o l d you t h a t 

he perceived the way they you approached him as being 

threatening? 

A. That's c o r r e c t . 

Q. And you come t o John's house, A p r i l 21, and 

he's not there, r i g h t ? 

A. That's c o r r e c t . 

Q. His two sons are there? 

A. Yes. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. And they t e l l you that he's working doing 

c o n s t r u c t i o n on a motel, r i g h t ? 

A. At the West Mark Motel. 

Q. Right. 

And you go out there l a t e r i n the day and you 

have contact w i t h him, r i g h t , as he's coming down the 

ladder, r i g h t ? 

A. That's c o r r e c t . 

Q. And i t ' s you and Pourier at th a t time? 

A. Yes. 

Q. M i l l e r and Graf are i n the car? 

A. Yes. 

Q. And you t e l l him r i g h t away when you 

introduce y o u r s e l f t h a t you are there t o t a l k t o him 

about a murder i n v e s t i g a t i o n , r i g h t ? 

A. Yes. 

Q. And r i g h t then at the bottom of the ladder 

you s t a r t t o r e l a y some of the information you 

b e l i e v e d you had gathered about th a t murder 

i n v e s t i g a t i o n , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And because th a t was information you gathered 

p r i o r — from p r i o r sources, you don't know i f t h a t 

information you relayed t o Mr. Graham was tru e or not? 

I t was j u s t information you had been t o l d 
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about, r i g h t ? 

A. Yes. 

Q. Because you weren't there as we p r e v i o u s l y 

discussed back i n 1975, r i g h t ? 

A. That's c o r r e c t . 

Q. But you t e l l i t to my c l i e n t , and then you 

note t h a t h i s hands shook while he was smoking h i s 

c i g a r e t t e , r i g h t ? 

A. Yes. 

Q. You'd agree that that i s n ' t q u i t e the same 

kind of r e a c t i o n as Mr. Selo B i g Crow gave you when he 

looked l i k e he had been kicked i n the stomach, r i g h t ? 

A. What I s a i d e a r l i e r i s I didn't know tha t 

Mr. B i g — Selo Black Crow had got kicked i n the 

stomach. I didn't r e c a l l that happening. 

Q. Even though — and we discussed t h i s 

before — Mr. Vandyke put i t i n a report and you are 

named i n the report as being an observer. 

I f Mr. B i g Crow looked l i k e he had been 

kicked i n the stomach, remained s i l e n t f o r four t o 

f i v e minutes, gulped, tapped h i s f e e t , p u l l e d h i s gap 

down, those would be more expressive c l i e n t than my 

c l i e n t trembling w i t h a c i g a r e t t e , r i g h t ? 

A. Yes. 

Q. And you would acknowledge i t ' s probably 
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common f o r people to get nervous when they are 

approached by law enforcement o f f i c e r s they don't know 

and are t o l d w i t h i n the f i r s t couple seconds of 

meeting them tha t they are there t o t a l k about a 

murder i n v e s t i g a t i o n , r i g h t ? 

A. That's c o r r e c t . 

Q. People get p r e t t y nervous when they are 

p u l l e d over f o r speeding time sometimes, don't they? 

A. Yes. 

Q. They are tremble when t r y i n g t o get the 

d r i v e r ' s l i c e n s e out? 

A. I don't know. 

Q. You haven't had t o do p a t r o l too much? 

A. Oh, yeah, I have. 

Q. A l l r i g h t . 

Even then, even though you approach my c l i e n t 

and t e l l him t h i s i s about a murder i n v e s t i g a t i o n and 

you s t a r t r e l a y i n g some i n v e s t i g a t i o n , even then he 

says, hey, I w i l l l i s t e n t o what you guy have t o say, 

r i g h t ? 

A. Yes. 

Q. And you repeatedly t o l d him throughout the 

course of t h i s t h a t a l l he had t o do was l i s t e n ? 

A. That's c o r r e c t . 

Q. He d i d n ' t have t o t a l k ? 
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A. That's c o r r e c t . 

Q. And he didn't even have to meet w i t h you? 

A. That's c o r r e c t . 

Q. But he agreed he would do that? 

A. That's c o r r e c t . 

Q. And the next contact you have i s a phone c a l l 

or a phone conversation with him at — when you are i n 

the lobby of the motel at about 8:00 o'clock? 

A. Yes. 

Q. And he s a i d to you at that p o i n t t h a t he 

hadn't had the opportunity t o speak t o an attorney, 

r i g h t ? 

A. That's c o r r e c t . 

Q. I b e l i e v e p r e v i o u s l y you s a i d i t was h i s 

attorney, but he was looking f o r an attorney, r i g h t ? 

A. That's c o r r e c t . 

Q. A l l r i g h t . 

But you t o l d him, hey, I have d r i v e n 

thousands of miles or flown thousand of m i l e s , won't 

you t a l k t o us, r i g h t ? 

A. I t o l d him t h a t he had the r i g h t t o remain 

s i l e n t ; t h a t he didn't have to t a l k t o us. That, yes, 

we d i d d r i v e a thousand miles. I t would be good f o r 

him t o s i t down and l i s t e n to us t o hear what we had 

to say. 
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Q. And he o b l i g e d you? 

A. Yes, he d i d . 

Q. He extended that courtesy you? 

A. Yes. 

Q. Throughout a l l of these i n t e r v i e w s he 

remained courteous t o you? 

A. Yes. 

Q. Okay. 

And he agreed, okay, even though I am not too 

t h r i l l e d about t h i s , I w i l l l i s t e n , r i g h t ? 

A. That's c o r r e c t . 

Q. And t h a t was the p o i n t at which he t o l d you 

again t h a t he had been threatened by the FBI the l a s t 

time they were up i n the Yukon. 

Do you remember that? 

A. He s a i d t h a t on the telephone when I was 

t a l k i n g t o him. 

Q. Right. That's what we're t a l k i n g about. 

A. Yes. 

Q. Okay. 

A. And then I t o l d him, I s a i d , w e l l , John, I 

s a i d when we approached you t h i s afternoon d i d I 

approach you i n a threatening manner, d i d I threaten 

you i n any way, and he s a i d no. 

Q. And he was being s t r a i g h t forward w i t h you? 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. You weren't present during those FBI 

interviews up i n the Yukon so you have no idea what 

happened, do you? 

A. No, I don't. 

Q. So you don't know what was s a i d t o him? 

A. No, I don't. 

Q. And you don't know how i t was said? 

A. No, I don't. 

Q. The meeting occurs out at Rotary Park. At 

about 9:30 a t night i t s t a r t s ? 

A. Yes. 

Q. And j u s t so the j u r y has an understanding of 

Whitehorse and Rotary Park, Whitehorse i s a community 

i n the Yukon t e r r i t o r y ? 

A. That's c o r r e c t . 

Q. Right below the A r t i e C i r c l e , c o r r e c t ? 

A. Yes. 

Q. Rotary Park i s a park t h a t runs r i g h t along 

the Yukon Riv e r , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And th a t ' s one of those g l a c i a l melt streams 

or r i v e r s , r i g h t ? 

A. Yes. 

Q. And t h i s i s i n A p r i l and i t ' s at night? 
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A. Well, i t ' s 9:30 at night but i t ' s s t i l l 

d a y l i g h t out. The sun i s s t i l l up i n the sky. I t was 

q u i t e something f o r me. 

Q. A l l r i g h t . 

And i t ' s the s p r i n g i n the A r t i e C i r c l e more 

or l e s s ? 

A. Yes. 

Q. John shows up as he promised he would? 

A. Yes. 

Q. And you t e l l him, again, t h a t you would l i k e 

him t o l i s t e n , r i g h t ? 

A. Yes. 

Q. And then you go i n t o a long l i t a n y of 

accusations or information that you r e l a y t o him, 

r i g h t ? 

A. I t was f a c t s as I knew them. 

Q. Facts as you knew them you r e l a y them t o him? 

A. Yes. 

Q. Facts t h a t you had gathered from other 

sources or from previous i n v e s t i g a t i o n s ? 

A. That's c o r r e c t . 

Q. And without g e t t i n g i n t o the accusations, you 

c e r t a i n l y don't know tha t a l l of them were t r u e , do 

you? 

A. No. 
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Q. No. 

In f a c t , one of the accusations or 

a l l e g a t i o n s of that i t was John, Theda, and a 

12-year-old g i r l on t h i s t r i p , r i g h t ? 

A. Yes. 

Q. A l l r i g h t . 

But you relayed these accusations t o him, 

b a s i c a l l y o u t l i n e d your e n t i r e case, your e n t i r e 

theory of the prosecution? 

A. Yes. 

Q. And i t takes a while t o get through a l l of 

t h i s m a t e r i a l , doesn't i t ? 

A. Yes, i t does. 

Q. And at the conclusion of your l a y i n g out a l l 

of these supposed f a c t s and your theory, h i s response 

i s — and h i s only response a t t h i s time i s , w e l l , 

looks l i k e you guys have my future planned out f o r me. 

You have your case, r i g h t ? 

A. That's c o r r e c t . 

Q. He di d n ' t say I d i d i t , d i d he? 

A. No. 

Q. He d i d n ' t say you got me? 

A. No. 

Q. I t ' s almost set out as a s a r c a s t i c comment, 

wasn't i t ? 
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A. No. 

Q. He was b a s i c a l l y m i r r o r i n g back t o you what 

you t o l d him which i s we got t h i s e n t i r e case b u i l t 

against you? 

A. The way that I took i t i s t h a t a f t e r he heard 

the information, that he looked at us and s a i d , looks 

l i k e you got my l i f e planned out f o r me. You have 

your case. I t wasn't i n a s a r c a s t i c manner. I t was 

i n a manner, at l e a s t as I perceived, t h a t he r e a l i z e d 

that we had information t h a t was p r e t t y good. 

Q. Well, information such as t h i s a l l e g e d 

kidnapping i n v o l v i n g a 12-year-old g i r l as one of the 

p a r t i c i p a n t s , r i g h t ? 

A. Yes. 

Q. A l l r i g h t . 

And what you've discussed w i t h the j u r y about 

t h i s i n t e r v i e w i s your r e c o l l e c t i o n s of the i n t e r v i e w , 

r i g h t ? 

A. That's c o r r e c t . 

Q. And I want to get i n t o that because i t ' s — 

you and Agent Pourier t r a v e l from Rapid C i t y , South 

Dakota, a l l the way up t o the Yukon? 

A. That's c o r r e c t . 

Q. Drive or f l y ? 

A. We flew. 
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Q. Agent Graf from the FBI a l s o f l i e s a l l the 

way from South Dakota t o the Yukon, r i g h t ? 

A. Yes. 

Q. Thousands of miles t r i p ? 

A. Yes. 

Q. And you got three p r o f e s s i o n a l i n v e s t i g a t o r s 

handling the case, r i g h t ? 

A. Yes. 

Q. And you go up there t o speak t o one person 

which i s John Graham, r i g h t ? 

A. That's c o r r e c t . 

Q. And none of you b r i n g a tape recorder, r i g h t ? 

A. That's r i g h t . 

Q. Nobody i s wearing a body wire? 

A. Nobody i s wearing a body wire. 

Q. Nobody i s wearing one of the recording — 

secret recording devices we have heard about so f a r i n 

t h i s t r i a l , r i g h t ? 

A. That's c o r r e c t . 

Q. You don't even set a 1 5 - d o l l a r Casio or Sony 

tape recorder on the t a b l e , do you? 

A. I t was decided not t o t r y t o record him 

because we f e l t i f we l a i d a recorder on the t a b l e 

that he wouldn't cooperate. 

Q. That doesn't e x p l a i n why no s e c r e t recording 
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devices were used, does i t ? 

A. No. 

Q. You at that p o i n t are with the United States 

Marshal Service, r i g h t ? 

A. That's c o r r e c t . 

Q. A nationwide law enforcement o f f i c e , r i g h t ? 

A. That's c o r r e c t . 

Q. Thousands of o f f i c e r s , budget of m i l l i o n s of 

d o l l a r s , r i g h t ? 

A. That's c o r r e c t . 

Q. You c e r t a i n l y had recording devices a v a i l a b l e 

t o you i n the U.S. Marshal Service? 

A. Yes. 

Q. And Mr. Pourier at t h a t p o i n t i s a c r i m i n a l 

i n v e s t i g a t o r w i t h the BIA? 

A. Yes. 

Q. And though the budget might not be q u i t e as 

b i g — I am not sure where.it goes — but they 

c e r t a i n l y have recording devices a v a i l a b l e t o them, 

r i g h t ? 

A. Yes. 

Q. And the FBI, they are a nationwide 

i n v e s t i g a t i v e o u t f i t , r i g h t ? 

A. Yes. 

Q. M i l l i o n s and m i l l i o n s of d o l l a r s i n t h e i r 
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budget, r i g h t ? 

A. That's c o r r e c t . 

Q. Lots of money to buy recording devices? 

A. Yes. 

Q. And every day, nationwide, these agencies use 

recorders t o s u r r e p t i t i o u s l y record conversations, 

r i g h t ? 

A. Yes. 

Q. But you — you three decide t o f l y a l l the 

way up there f o r one i n t e r v i e w and one i n t e r v i e w only 

and nobody has got a recorder on them? 

A. We didn't — j u s t l i k e I s a i d , we decided not 

to use the recorder because we d i d n ' t t h i n k t h a t 

Mr. Graham would cooperate. 

Q. A s u r r e p t i t i o u s recording device, he would 

never have known about t h a t , would he have? 

A. Yes. 

Q. He would have known? 

A. No, he wouldn't have. 

Q. Yeah. 

That would have provided the j u r y w i t h the 

best evidence of e x a c t l y what was s a i d and how i t was 

s a i d , wouldn't i t have? 

A. Yes. 

Q. A f t e r John makes tha t comment about you guys 
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having h i s f u t u r e planned out f o r him, you ask him f o r 

h i s s i de of the s t o r y , r i g h t ? 

A. Yes. 

Q. And at the time you are asking him f o r h i s 

s i d e of the s t o r y , that's when you p u l l out these 

photographs of Anna Mae? 

A. Yes. 

Q. And these were p r e t t y graphic p i c t u r e s were 

they not? 

A. Yes, they were. 

Q. They showed the blood on the sand or on the 

d i r t under her head at the crime scene? 

A. That's c o r r e c t . 

Q. And i n r e a c t i o n to that, you described my 

c l i e n t ' s response as being t u r n i n g away, h i s eyes 

f i l l i n g w i t h t e a r s , and him c l a i m i n g or saying t o you, 

she was my f r i e n d ? 

A. That's c o r r e c t . 

Q. He wasn't shaking at t h a t p o i n t , r i g h t ? 

A. Yes. 

Q. And he wasn't lo o k i n g l i k e he was k i c k e d i n 

the stomach or anything e l s e , was he? 

A. No. J u s t looked l i k e he f e l t bad about what 

had happened t o her. 

Q. Yeah. 
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And anybody who saw those p i c t u r e s would f e e l 

bad t h i s a young woman was k i l l e d l i k e t h a t , wouldn't 

they? 

A. Yes. 

Q. Would have been a p r e t t y h e a r t l e s s response 

not t o rea c t , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And t h i s comment he made afterwards about FBI 

Agent P r i c e , I am not going to suggest t o you t h a t 

Agent P r i c e a c t u a l l y intended t o k i l l Anna Mae Aquash. 

What I want to ask you about i s the frequency 

wi t h which that statement has been repeated over the 

l a s t 30 years. 

You've heard about that a l l e g e d t h r e a t by 

Agent P r i c e towards Anna Mae Aquash on a number of 

occasions, have you not? 

A. Yes. 

Q. Okay. 

In f a c t , i t ' s one of those, f o r l a c k of a 

b e t t e r statement, an urban myth that has gone around 

the i n t e r n e t f o r the l a s t 30 years? 

A. I don't know. 

Q. Okay. 

You have heard i t from a number of sources i n 

a number of -— on a number of occasions t h a t Mr. P r i c e 
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a l l e g e d l y threatened t o k i l l Anna Mae Aquash? 

A. J u s t what Mr. Graham t o l d me th a t she was 

scared of Agent P r i c e . 

Q. Right. Okay. 

But you have heard that from many other 

people over time? 

A. I had heard that there was an a l l e g a t i o n 

made. 

Q. Okay. A l l r i g h t . 

So i t didn't s u r p r i s e you at t h a t p o i n t t h a t 

hear t h a t Agent P r i c e ' s name was brought up? 

A. I mean, I — you know, when he had s a i d t h a t 

I knew Agent P r i c e . I worked wi t h h i s c l o s e l y on Pine 

Ridge and t h a t t h a t statement would be, you know, 

t o t a l l y untrue. 

Q. And again, I am not d i s p u t i n g w i t h you the 

t r u t h of the statement, but the f a c t that i t had been 

repeated many times, w i t h i n people i n t e r e s t e d i n t h i s 

case, t h a t d i d not s u r p r i s e t h a t happened Agent 

P r i c e ' s name- came up? 

A. I t s u r p r i s e d me that when he s a i d t h a t the 

only when she was scared of was Agent P r i c e . 

Q. You have heard that subsequently, have you 

not, i n t h i s i n v e s t i g a t i o n ? 

A. J u s t — might have been i n a report or 
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something. 

Q. Right. 

Witnesses you have interviewed have s a i d t h a t 

Annie Mae Aquash was a f r a i d of Agent P r i c e ? 

A. Yes. 

Q. A l l r i g h t . 

And you ask him about whether he wants t o 

give h i s s i d e of the story, which i s e s s e n t i a l l y your 

way of saying he has a s t o r y to t e l l ? 

A. That's c o r r e c t . 

Q. B a s i c a l l y an accusation? 

A. Wanted him had t o f i l l i n some d e t a i l s . 

Q. And again we don't have a recording so we 

can't know e x a c t l y what Mr. Graham s a i d , but you say 

at t h a t p o i n t he s a i d , I w i l l probably spend the r e s t 

of my l i f e i n j a i l any way, cor r e c t ? 

A. I t was when we asked him — when I asked him 

i f anybody had ever threatened him. I f anybody s a i d 

that he would — the same t h i n g would happen t o him 

that happened t o Anna Mae i f he t a l k e d and then Mitch 

asked him — s a i d , w e l l , John, do you t h i n k anything 

would happen t o you i f you t a l k e d and he s a i d — 

that's when he paused f o r a minute and he looked up 

and he s a i d — and that's what he s a i d . 

Q. W e l l , when — i n the preceding conversation 
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when you are l i s t i n g out t h i s l i t a n y of accusations, 

you are s e t t i n g out those accusations as f a c t s t h a t 

you b e l i e v e are true, r i g h t ? 

A. That's c o r r e c t . 

Q. A l l r i g h t . 

You are not expressing any doubt about the 

v a l i d i t y of the accusations t h a t you are r e l a y i n g ? 

A. Right. 

Q. You are b a s i c a l l y t e l l i n g him we're going t o 

n a i l you, r i g h t ? 

A. No. 

Q. Well, you weren't saying t h a t you were — 

tha t you doubted anything you had been t o l d , r i g h t ? 

A. Right. 

Q. Okay. 

And a f t e r t h at, John gives you some 

information even though he didn't need t o gi v e you 

tha t information? 

A. That's c o r r e c t . 

Q. And he t e l l s you that he gave Anna Mae a r i d e 

from Denver t o the reservation? 

A. Yes. 

Q. They went to a safe house? 

A. Yes. 

Q. I t ' s South Dakota? 
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1 A. Yes. 

2 Q. He i s n ' t e x a c t l y sure where the safe house 

3 i s ? 

4 A. That's c o r r e c t . 

5 Q. But i t ' s i n a v i l l a g e ? 

6 A. Yes. 

7 Q. And there i s l o t s of v i l l a g e s on Pine Ridge? 

8 A. Yes. 

9 Q- And when you d r i v e around Pine Ridge not a l l 

10 of the v i l l a g e s are w e l l marked by b i g signs saying 

11 welcome t o t h i s v i l l a g e , c o r r e c t ? 

12 A. That's c o r r e c t . 

13 Q. There i s many housing c l u s t e r s on roads that 

14 aren't even marked, c o r r e c t ? 

15 A. Correct. 

16 Q. And he s a i d to you that Annie Mae knew where 

17 she wanted t o get out, r i g h t ? 

18 A. No, I don't remember him saying t h a t Anna Mae 

19 knew where she wanted t o get out. 

20 Q. Okay. 

21 Did she not — d i d you not put i n your report 

22 Graham s a i d because she wanted t o get o f f there? 

23 A. Yes. 

24 Q. Okay. 

25 That he didn't know the people at the safe 
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house, only that i t was a safe house i n a v i l l a g e ? 

A. Yes. 

Q. So he d i d t e l l you that she knew where she 

was going, he didn't? 

A. That she wanted t o get o f f there. 

Q. Yeah. 

And you, of course, know tha t Ray Hand Boy 

b a s i c a l l y gave the same d e s c r i p t i o n of events about 

h i s t r i p from P i e r r e down to Denver, r i g h t ? 

A. That Ray gave h i s what? 

Q. The s i m i l a r d e s c r i p t i o n of how things went 

that Annie Mae t o l d them to take her down t o a place 

i n Denver and she knew where she wanted t o get out and 

they got t o an i n t e r s e c t i o n and she got out, r i g h t ? 

A. Yes. 

Q. Told you that they took the back roads 

because Annie Mae was scared of g e t t i n g p u l l e d over? 

A. No. She s a i d that she was scared of Jim 

P r i c e . 

Q. A l l r i g h t . 

Well, Agent P r i c e was an FBI agent working on 

the Pine Ridge Reservation? 

A. That's c o r r e c t . 

Q. And Anna Mae Aquash was a f u g i t i v e a t the 

time? 
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A. Yes. 
Q. You then asked him the b i g — the two b i g 

questions or Mr. Pourier d i d who was s i t t i n g next t o 

you. 

Did k i l l her and do you know who k i l l e d her, 

r i g h t ? 

A. That's c o r r e c t . 

Q. And you are s i t t i n g next t o him as those 

questions are put t o him? 

A. Yes. 

Q. And he says, unequivocally no t o both? 

A. That's r i g h t . 

Q. And you i n d i c a t e that h i s legs were shaking 

at t h i s p o i n t , r i g h t ? 

A. H e a v i l y shaking, yes. 

Q. Yeah. 

Now, i t was the 9:30 at night when you began 

t h i s i n t e r v i e w . 

What time do you conclude the int e r v i e w ? 

A. I suppose i t was about an hour l a t e r . 

Q. And i t ' s at night, you are i n a park, and you 

j u s t accused t h i s man of k i l l i n g a woman, c o r r e c t ? 

A. That's c o r r e c t . 

Q. And you have shown him some bloody 

photographs? 
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1 A. Yes. 

2 Q. P r e t t y n a t u r a l somebody might be shaking i n 

3 that s i t u a t i o n ? 

4 A. Yeah, i f he was accused of shooting her. 

5 Q. Or i f he was j u s t i m p l i c a t e d by you, r i g h t ? 

6 A. That's c o r r e c t . 

7 Q. And you s a i d on your d i r e c t t h a t i t was 

8 Mr. Graham tha t stood up. 

9 I s n ' t i t true that the i n t e r v i e w concluded 

10 when you stood — 

11 A. No. I s a i d when I stood up. 

12 Q. I wanted to make sure. 

13 So you stood up at that point? 

14 A. Yes. 

15 Q. . And then the i n t e r v i e w concluded? 

16 A. Yes. 

17 Q. You interviewed b a s i c a l l y about a year l a t e r 

18 didn't you? 

19 A. Yes. 

20 Q. And you went back up to the Yukon? 

21 A. Yes. 

22 Q. And Pourier came wit h you? 

23 A. That's c o r r e c t . 

24 Q. And again the only purpose to go up there was 

25 to i n t e r v i e w Mr. Graham? 
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A. That's c o r r e c t . 

Q. And despite the budgets and the a v a i l a b i l i t y , 

n e i t h e r of you brought a recorder again, r i g h t ? 

A. That's r i g h t . 

Q. What Mr. Graham t o l d you i n a nut s h e l l — 

w e l l , according t o you i n quote, he s a i d t o you twice, 

I didn't k i l l her, I didn't k i l l her; i s n ' t t h a t true? 

A. That's t r u e . 

Q. And that b a s i c a l l y concluded t h a t i n t e r v i e w 

didn't i t ? 

A. Yes. 

MR. MURPHY: Nothing f u r t h e r . 

THE COURT: Counsel, come here, please. 

(Whereupon, a d i s c u s s i o n was h e l d at the 

bench.) 

THE COURT: This i s a 2010 State vs. Harris 

d e c i s i o n t h a t t a l k s about the i d e n t i f i c a t i o n and use 

of a recording. And i t says the foundation necessary 

i s f o r someone who knows or can recognize the v o i c e . 

I t says only v o i c e here, because i t ' s not a video, i s 

s u f f i c i e n t regardless of whether the vo i c e was known 

before or a f t e r — that — I am s o r r y — tha t comes 

from the restatement. And I don't know i f i t was i n 

H a r r i s . 

But i t would seem t o me on that c r i t e r i a , 
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Mr. Ecoffey can i d e n t i f y the video of Mr. Graham and 

the v o i c e t h a t i t ' s admissible. 

MR. MURPHY: Okay. 

THE COURT: That's on State vs. Harris. 

MR. MURPHY: Okay. 

MR. OSWALD: I don't t h i n k the WOLFY works. 

The lamp i s out. So to do t h i s , and p l a y i t , he's 

going t o have to switch and get the other.WOLFY. 

MR. MURPHY: Are we coming up on a break or 

no because I don't mind — 

THE COURT: Do you know what's wrong wi t h i t ? 

MR. JACKLEY: The lamp. I t ' s the lamp. 

THE COURT: Okay. 

You want t o take a break and do th a t now or 

get i t l a t e r through the course of your cross — or 

r e d i r e c t ? 

MR. MURPHY: Let's do i t now because the 

r e d i r e c t i s not going t o be that long and I am not 

going t o have much recross. 

THE COURT: Okay. 

(Whereupon, the d i s c u s s i o n a t the bench was 

then concluded.) 

THE COURT: Ladies and gentlemen, we have t o 

do some equipment r e p a i r on modern t e c h n o l o g i c a l s t u f f 

so we're going t o take about a 15 minute break t o do 
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that. 

The standard warnings about opinions and 

discu s s i o n s hold t r u e f o r now. 

Thank you. 

(Whereupon, the f o l l o w i n g proceedings were 

then had i n open court and outside the presence of the 

jury.) 

THE COURT: Okay. 

We're here f o r a hearing outside the presence 

of the j u r y . I t h i n k that probably should i n c l u d e 

Mr. Ecoffey as outside of here as w e l l . 

MR. MURPHY: That's f i n e , Your Honor. I am 

not sure we need the hearing any more. The issu e has 

been taken care l e t t e r . 

MR. OSWALD: Yes, Your Honor. 

THE COURT: B r i n g i n the j u r y . 

Have we had the appropriate come t o Jesus 

sessions? 

MR. MURPHY: I b e l i e v e so. 

MR. JACKLEY: I b e l i e v e so. 

(Whereupon, the f o l l o w i n g proceedings were 

had i n open court w i t h the j u r y present.) 

THE COURT: Counsel? 

MR. JACKLEY: Yes, Your Honor. 

MR. MURPHY: Yes, Your Honor. 
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THE COURT: A l l r i g h t . 

I t h i n k you are up, Mr. Oswald. 

Mr. Ecoffey can r e t u r n to the stand. 

REDIRECT EXAMINATION 

BY MS. OSWALD: 

Q. Bob, j u s t where we l e f t — l a s t l e f t o f f , 

Mr. Murphy asked you i n kind of a couple questions 

t h a t P r i c e worked on the r e s e r v a t i o n . 

Do you remember that? 

A. Yes. 

Q. And tha t Anna Mae was scared of P r i c e or 

words t o th a t e f f e c t ? 

A. Yes. 

Q. Does i t make sense to you that she would run 

to the r e s e r v a t i o n where Agent P r i c e worked? 

A. No. 

Q. Selo Black Crow information. Okay. I want 

to t a l k about t h a t . 

In a l l of your witness i n t e r v i e w s , have you 

ever heard of anyone p l a c i n g Selo Black Crow i f 

Denver? 

A. No. 

Q. Have you had any witnesses or reports of any 

kind that place Selo Black Crow t y i n g her up i n 

Denver? 
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MR. MURPHY: Leading, Your Honor. 

THE COURT: True. 

Sustained. 

Q. (BY MR. OSWALD) Regarding any — do you have 

any witness t h a t t a l k s about Selo Black Crow i n a red 

Pinto? 

A. No. 

Q. Do you have any information regarding 

Mr. Black Crow ever having been at WKLDOC here i n 

Rapid C i t y ? 

MR. MURPHY: Leading, again. 

THE WITNESS: No. 

THE COURT: I r e a l l y don't t h i n k i t i s . 

Overruled. 

A. No. 

Q. (BY MR. OSWALD) Do you have any information 

through witnesses or reports that t h i s Selo Black Crow 

was ever at Dick Marshall's? 

A. No. 

Q. F i n a l l y , do have you any information t h a t 

Anna Mae was k i l l e d as a r e s u l t of a hit-and-run? 

A. No. 

Q. Now, Mr. Murphy asked you t h i s question, 

throughout a l l of those interviews, he was courteous 

and o b l i g e d you. 
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Do you remember that? 

A. Yes. 

Q. Did Mr. Graham o b l i g e you a l l the time i n 

1995? 

A. No. 

Q. Did you go up to the Yukon t o t r y and 

in t e r v i e w Mr. Graham again i n 1995? 

A. Yes. 

Q. That's when you and Mr. Murphy were t a l k i n g 

about, I di d n ' t k i l l her, I didn't k i l l her he said? 

A. Yes. 

Q. But before that, what d i d you want from him? 

What d i d you want t o do before he made those 

statements? 

A. I t o l d him that I wanted him t o l i s t e n t o a 

tape of A r l o Looking Cloud concerning new information 

i n the Anna Mae Aquash murder. 

Q. What d i d he say i n response t o t h a t , s i r ? 

A. He s a i d t h a t — I b e l i e v e he s a i d we -— th a t 

we don't t r u s t you at that p o i n t i n time. 

Q. Did you make note of h i s response i n your 

report from 1995? 

A. Yes. 

Q. And was t h a t report based upon the notes a t 

or near the time when you had the interview? 
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1 A. Yes. 

2 Q. Would i t help t o r e f r e s h your memory? 

3 A. Yes. 

4 Q. Okay. 

5 Now does lo o k i n g at t h i s report r e f r e s h your 

6 memory, s i r ? 

7 A. Yes. 

8 Q. What d i d Mr. Graham say? 

9 A. He s a i d , what about a l l the other murderers. 

10 What about Leonard P e l t i e r . 

11 Did you want t o meet with Mr. Graham again, 

12 then? 

13 A. Yes. 
14 Q. And d i d he? 

15 A. No. 

16 Q. When you and Mr. Murphy were t a l k i n g about 
17 the response Mr. Graham gave when i t looks l i k e you 

18 have your case, e x p l a i n , was i t s a r c a s t i c as he's — 

19 as he questioned you? 

20 A. No, i t wasn't. 
21 Q. E x p l a i n what i t was. 
22 A. I thought that i t was from him r e a l i z i n g t h a t 
23 we d i d have our case. That we had h i s l i f e planned 
24 out f o r him. 

25 Q. I'd l i k e t o show you what's been marked as 
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1 42, s i r ? 

2 Do you see that. 

3 A. Yes, I do. 

4 Q. Did you review that before coming t o court 

5 l a s t night? 

6 A. Yes, I d i d . 

7 And d i d you recognize the video of the person 

8 i n t h a t j u s t yes or no? 

9 A. Yes. 

10 Q. Did you recognize the v o i c e belonging t o th a t 

11 person at the same time? 

12 A. Yes. 

13 Q. Is there any doubt i n your mind of who i s 

14 depicted on that video and audio? 

15 A. No, there i s n ' t . 

16 Q. And then d i d I have you i n i t i a l t h a t DVD? 

17 A. Yes, you d i d . 

18 Q. And does t h i s DVD a f t e r reviewing i t bear 

19 your i n i t i a l s ? 

20 A. Yes, i t does. 

21 Q. Who i s depicted on that 36-second c l i p , s i r ? 

22 A. John Graham. 

23 MR. OSWALD: I would o f f e r 42. 

24 MR. MURPHY: May I see the d i s k ? 

25 MR. OSWALD: Sure. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



189 

1 MR. MURPHY: No o b j e c t i o n . 

2 THE COURT: W i l l be received. 

3 MR. OSWALD: May I show i t now? 

4 THE COURT: You may. 

5 (Whereupon, E x h i b i t 42 was then played f o r 

6 the j u r y .) 
7 MR. OSWALD: I have no f u r t h e r r e d i r e c t , 

8 Judge. 

9 THE COURT: Mr. Murphy? 

10 MR. MURPHY: Just a moment, i f I may, Your 

11 Honor. 

12 RECROSS-EXAMXNATION 

13 BY MR. MURPHY: 

14 Q. You were asked by Mr. Oswald about whether i t 

15 made sense f o r Anna Mae Aquash to want t o go back t o 

16 Pine Ridge, r i g h t ? 

17 A. Yes. 

18 Q. Because Agent P r i c e worked down there? 

19 A. That's c o r r e c t . 

20 Q. In 1975 where were the FBI headquarters? 

21 A. Rapid C i t y . 
22 Q. Agent P r i c e 's o f f i c e was i n Rapid C i t y , 

23 c o r r e c t ? 

24 A. That's c o r r e c t . 

25 Q. The FBI presence was strong i n Rapid C i t y , 
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co r r e c t ? 

A. I t was a l s o strong on Pine Ridge. 

Q. Well, l e t me ask you about t h i s . Where was 

AIM's presence stronger, Rapid C i t y or Pine Ridge? 

A. I'm not sure. 

Q. S i r , the a c t i v i t i e s we t a l k e d about, Wounded 

Knee, Jumping B u l l , Crow Dog's, A l Runnings, a l l 

occurred on Pine Ridge, didn't they? 

A. A l Runnings' i s on Rosebud. 

Q. Okay. 

Down on the re s e r v a t i o n — one of the 

rese r v a t i o n s ? 

A. Yes. 

Q. AIM safe houses, there were many l o c a t e d 

around the Pine Ridge Reservation i n the 1970s, were 

there not? 

A. I don't know. 

Q. People l i k e Mr. P e l t i e r , Mr. B u t l e r , 

Mr. Banks, were able to hide down i n Pine Ridge a f t e r 

the k i l l i n g of the FBI agents, were they not? 

A. Yes. 

Q. There were a l o t of people i n Pine Ridge t h a t 

weren't w i l l i n g t o cooperate w i t h the FBI and other 

law enforcement o f f i c e r s when they were i n v e s t i g a t i n g 

a c t i v i t i e s r e l a t e d t o AIM, correct? 
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1 A. Correct. 

2 Q. Anna Mae Aquash was w e l l known i n Pine Ridge, 

3 was she not? 

4 A. Yes. 

5 Q. And l i v e d i n Oglala? 

6 A. Yes. 

7 Q. Worked throughout the r e s e r v a t i o n , c o r r e c t ? 

8 A. I don't know t h a t . 

9 Q. Okay. 

10 She knew a l o t of people down there, d i d n ' t 

11 she? 

12 A. Yes. 

13 Q. Mr. Oswald asked you about t h i s hit-and-run 

14 is s u e , about whether Anna Mae Aquash was k i l l e d as a 

15 r e s u l t of hit-and-run. I want to t a l k t o you about 

16 th a t . 

17 Hit-and-run became an is s u e because Selo 

18 Black Crow's wife made a c a l l t o the ambulance, do you 

19 remember that? 

20 Do you remember reading about that? 

21 A. Yes. 

22 Q. And turned out i t was a nonsensical c a l l , do 

23 you remember that? 

24 A. Yes. 

25 Q. She couldn't e x p l a i n why she had reported a 
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body up there on Highway 73 but made a number of 

claims that i t might have been because there was a 

hit-and-run, r i g h t ? 

A. What I r e c a l l i s there might have been an 

accident. 

Q. A l l r i g h t . 

And anyway, her case, once th a t was 

i n v e s t i g a t e d , her explanations h e l d no water 

whatsoever, d i d they? 

A. That's c o r r e c t . 

Q. In f a c t , she reported things t h a t happened 

weeks afterwards as having happened before her c a l l , 

r i g h t ? 

A. I'm not sure. 

Q. A l l r i g h t . 

And anyway, i n — i n any case, she wasn't 

allowed t o t a l k t o you? 

A. I di d n ' t t a l k to her. 

Q. Selo wouldn't l e t her be interviewed by 

anybody, would he? 

A. I don't know. 

Q. Okay. 

Well, why that hit-and-run was an is s u e i s 

because i t brought Selo on t o the radar screen, r i g h t 

That's how h i s name f i r s t came up? 
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A. Well, I b e l i e v e that the reason t h a t the 

hit-and-run came up was that they j u s t thought t h a t 

there might have been an accident there and somebody 

c a l l e d i t i n . 

Q. Right. That was the c a l l Selo's wife made, 

r i g h t ? 

A. Yes. 

Q. And that was reported on the logs of the 

ambulance company, r i g h t ? 

A. Yes. 

Q. And so somebody back i n 1976 looked through 

those logs and t h a t brought Selo and Irene's names to 

t h e i r a t t e n t i o n ; i s that a f a i r statement? 

A. Yes. 

Q. And then when they s t a r t e d i n v e s t i g a t i n g Selo 

and Irene, they t a l k e d t o the next-door neighbor, 

Herman Zimiga, r i g h t ? 

A. I don't know. 

Q. How i s i t you seem to be aware of a l l of the 

reports but j u s t not the onces th a t i n v o l v e Mr. Zimiga 

and h i s accusations against Selo? 

A. L i k e I s a i d , I didn't review a l l of the 

thousands of reports t h a t are a s s o c i a t e d w i t h t h i s 

i n v e s t i g a t i o n . 

Q. So i n the course of your i n v e s t i g a t i o n you 
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never reviewed Agent Wood and Agent P r i c e s ' report of 

t h e i r i n v e s t i g a t i o n of Herman Zimiga? 

A. No, I didn't. 

Q. So you were never made aware i n the course of 

your i n v e s t i g a t i o n of t h i s case over the l a s t 35 years 

that Mr. Zimiga was the next door neighbor of Selo 

Black Crow? 

A. No, I wasn't. 

Q. And you were never made aware a t any time 

even though i t ' s i n reports going back from February 

of 1976 on that Mr. Zimiga s a i d — 

MR. OSWALD: Objection, Your Honor. Hearsay. 

THE COURT: Overruled. 

Q. (BY MR. MURPHY) That Mr. Zimiga had reported 

that two Indian women, one t h i n short i n her 20s or 

30s and an Indian male had come t o Mr. Black Crow's 

house i n a gold car at night? 

Never heard about that? 

A. No. 

Q. And you never heard t h a t they dropped the one 

t h i n younger woman o f f at the house — at Mr. Black 

Crow's house? 

A. No. 

Q. And how that some time l a t e r t h a t woman was 

picked up from the house? 
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Never heard that? 

A. No. 

Q. And through a l l of your i n v e s t i g a t i o n of t h i s 

case, you never — even during the inter v i e w , that you 

sat i n on w i t h Selo Black Crow, you can't remember 

today t h a t when he was confronted w i t h t h i s 

information t h a t he looked l i k e he had been kicked i n 

the stomach and he remained s i l e n t f o r four t o f i v e 

minutes and he put h i s head down and he gulped? 

That j u s t — you don't remember tha t e i t h e r ? 

A. No. 

Q. Even though you were r i g h t i n the room? 

A. No. 

Q. A l l r i g h t . 

When you were asked whether my c l i e n t ' s 

comment was s a r c a s t i c or not about, w e l l , i t sounds 

l i k e you got your case, that was a f t e r you had relayed 

t o him a bunch of information, a bunch of accusations, 

r i g h t ? 

A. That's c o r r e c t . 

Q. And i n c l u d i n g i n one of those accusations was 

that a 12-year-old g i r l p a r t i c i p a t e d i n the 

kidnapping? 

A. Yes. 

Q. So he might not have taken you completely 
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s e r i o u s l y ? 

A. Well, when somebody accuses you of k i l l i n g 

someone you should take them s e r i o u s l y . 

Q. And he o b l i g e d you wit h interviews and 

ob l i g e d you wit h meetings and he sat down and t a l k e d 

t o you even though he didn't have t o , r i g h t ? 

A. Yes. 

Q. Regarding — the l a s t p o i n t i s t h i s 1995 

int e r v i e w . You were asked about my c l i e n t ' s comment 

when he s a i d twice to you, I di d n ' t k i l l her. I 

did n ' t k i l l her. 

Do you remember that? 

A. Yes. 

Q. And you s a i d that was i n response t o him 

being asked — or him saying t h a t he didn't t r u s t you 

Do you remember that? 

A. Yes. 

Q. And your report shows tha t my c l i e n t ' s 

comments when he s a i d t o you twice, I di d n ' t k i l l her 

I d i d n ' t k i l l her, came when you were t r y i n g t o get 

him t o watch A r l o ' s tape, r i g h t ? 

A. Yes. 

Q. A l l r i g h t . 

Didn't happen when he was saying, I don't 

t r u s t you guys. You wanted him t o watch a video and 
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1 he s a i d , I don't need to watch t h i s video. I didn't 

2 k i l l her. I didn't k i l l her? 

3 A. He didn't say I don't need t o watch the 

4 video. He j u s t s a i d , I didn't k i l l her. 

5 Q. That was the i m p l i c a t i o n , though, he didn't 

6 watch the watch the video? 

7 A. Apparently not. He didn't show up. 

8 MR. MURPHY: A l l r i g h t . Nothing f u r t h e r . 

9 Thank you. 

10 REDIRECT EXAMINATION 

11 BY MR. OSWALD: 

12 Q. Mr. Ecoffey, were there — you t a l k e d 

13 about — he t a l k e d about safe houses j u s t now with 

14 you? 

15 A. Yes. 

16 Q. Was K i l l s Means' house on Rosebud Reservation 

17 a known AIM safe house th a t you know of? 

18 A. I don't know. 

19 Q. Was Dick Marshall's a known safe house? 

20 A. I don't know. 

21 Q. How about A r l o ' s grandmother at Potato Creek, 

22 was t h a t a known safe house? 

23 A. I don't know. 

24 MR. OSWALD: No f u r t h e r questions. 

25 MR. MURPHY: Nothing f u r t h e r . 
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1 Thank you. 

2 THE COURT: Thank you, s i r . 

3 You may step down. 

4 (Witness excused.) 

5 MR. JACKLEY: The st a t e would c a l l M i t c h 

6 Pourier, Your Honor. 

7 MITCH POURIER, 

8 c a l l e d as a witness herein, having been duly sworn, 

9 under oath t e s t i f i e d as fo l l o w s : 

10 THE COURT: Please take a seat. 

11 DIRECT EXAMINATION 

12 BY MR. JACKLEY: 

13 Q. Good afternoon. 

14 Please introduce y o u r s e l f t o the j u r y . 

15 A. My name i s M i t c h e l l Pourier. I am a s p e c i a l 

16 agent w i t h the BIA. 

17 Q. Mr. Pourier, are you an e n r o l l e d T r i b a l 

18 member? 

19 A. Yes, I am e n r o l l e d w i t h the Oglala Sioux 

20 Tribe. 

21 Q. Do you have a c o l l e g e education? 

22 A. Yes. I have a Bachelor's degree from Huron 

23 College. 

24 Q. Mr. Pourier, could.we take j u s t a moment and 

25 walk through your law enforcement work h i s t o r y . Where 
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you s t a r t e d to where you are at now. 

A. Okay. 

Well, I s t a r t e d p a r t time at Pine Ridge i n 

1975. I went on to get my Bachelor's degree. I 

s t a r t e d f u l l - t i m e with the Oglala Sioux T r i b e 

Department of P u b l i c Safety. I was a p o l i c e o f f i c e r 

there f o r a number of years t i l l 1984. I became a 

c r i m i n a l i n v e s t i g a t o r w i t h the Oglala Sioux T r i b e . In 

1988 I was h i r e d on by the Bureau of Indian A f f a i r s as 

a crime i n v e s t i g a t o r . I worked i n that c a p a c i t y on 

s e v e r a l r e s e r v a t i o n s i n South Dakota up u n t i l 1990. 

And I was h i r e d as the c h i l d abuse 

i n v e s t i g a t o r f o r the Aberdeen area o f f i c e . From there 

I — i n 1994 I was s e l e c t e d at one of f i v e d i s t r i c t 

commanders. My duty s t a t i o n was up i n B i l l i n g s , 

Montana. I oversaw the law enforcement programs, BIA 

and T r i b a l i n f i v e s t a t e s i n t h a t p a r t i c u l a r p o s i t i o n . 

I stayed there u n t i l 2000. 

In 2000 I t r a n s f e r r e d down to Rapid C i t y here 

where we had opened up a new i n t e r n a l a f f a i r s o f f i c e . 

I was the supervisory s p e c i a l agent there and I worked 

i n t h a t c a p a c i t y u n t i l 2006 when the BIA c l o s e d t h a t 

o f f i c e down. I then t r a n s f e r r e d back to Pine Ridge 

and b a s i c a l l y j u s t w a i t i n g t o f i n i s h up where I 

s t a r t e d , I guess. 
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Q. Mr. Pourier, d i d you ever meet Anna Mae 

Aquash? 

A. No, s i r . 

Q. In A p r i l of 1994, what p o s i t i o n d i d you hold? 

A. In A p r i l of 94 I was the c h i l d abuse 

i n v e s t i g a t o r up i n Aberdeen. 

Q. Did there come a time i n r e l a t i o n t o the 

Annie Mae Aquash case where you went t o Canada? 

A. Yes. 

Q. When was that? 

A. I t was on A p r i l 20, 1994. 

Q. Generally, why were you going t o Canada? 

A. I was accompanying Marshal Ecoffey t o Canada 

so — t o see i f we could locate and p o s s i b l y i n t e r v i e w 

John Graham. 

Q. Who e l s e was ge n e r a l l y i n v o l v e d w i t h 

a s s i s t i n g w i t h the interview? 

A. FBI S p e c i a l Agent Jim Graf, one of the 

Canadian p o l i c e , Constable M i l l e r . He had a s s i s t e d us 

up there. So i t was kind of a j o i n t i n v e s t i g a t i o n 

type. 

Q. When you say j o i n t i n v e s t i g a t i o n , my 

understanding from testimony i s there were four 

agencies i n v o l v e d , you, with the BIA; Bob Ecoffey, 

United States Marshal; somebody from the Canadian 
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a u t h o r i t i e s ; and Agent Graf from the FBI; i s t h a t 

f a i r ? 

A. Yes, s i r . 

Q. Did there come a time when you had an 

opportunity t o i n t e r v i e w John Graham? 

A. Yes, s i r . 

Q. What date was that, the a c t u a l interview? 

A. The a c t u a l i n t e r v i e w was on the 21 u of 

A p r i l , 1994. 

Q. Please set the stage f o r the j u r y about where 

the p l a y e r s were a t and how the i n t e r v i e w began. 

A. W e l l , we had scheduled an i n t e r v i e w down at 

our motel which was t o Gold Rush Motel i n Whitehorse, 

Montana — I mean, excuse me, Canada. We scheduled i t 

f o r 7:30 tha t evening of the 21s*-. However, John 

Graham never showed up. About 8:00 o'clock h i s 

s i g n i f i c a n t other showed up and t o l d Marshal Ecoffey 

that John Graham — 

MR. MURPHY: Objection. Hearsay. 

THE COURT: Sustained. 

Q. (BY MR. JACKLEY) Mr. Pourier, l e t me back up 

j u s t a moment. I want t o take you back e a r l i e r i n the 

day. 

Did there come a time where p r i o r t o s e t t i n g 

up the 7:30 meeting that you and Marshal Ecoffey had 
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an opportunity t o meet with John Graham? 

A. Yes. 

Q. Describe approximately what time of day i t 

was? 

A. I t was approximately 4:30 p.m. 

Q. Where d i d that meeting occur at? 

A. That meeting was at the place of employment 

of John Graham at the West Mark. 

Q. Who was present f o r t h i s interview? 

A. Marshal Ecoffey and myself had approached 

•John Graham. 

Q. When you approached John Graham, please 

describe how tha t happened. 

A. We were w a i t i n g near the b u i l d i n g there, 

parked. We observed John Graham come down the ladder 

t h a t was next t o the b u i l d i n g . Marshal Ecoffey and I 

got out of the v e h i c l e . We walked over t o — John 

Graham came down. He s t a r t e d walking down the a l l e y 

way. We approached him and introduced ourselves t h a t 

we were law enforcement o f f i c e r s from Pine Ridge, 

South Dakota. 

Q. What was Mr. Graham's response? 

A. Once Marshal Ecoffey t o l d John Graham t h a t we 

were there because new information had been found on 

the murder of Annie Mae Aquash, he seemed s u r p r i s e d . 
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Asked us how do you know about me. 

Q. Mr. Pourier, I now want t o ask you a couple 

yes or no questions, okay? 

A. Okay. 

Q. At that p o i n t was there an i n q u i r y about a 

ceremony made t o John Graham? 

A. Yes, s i r . 

Q. Again, yes or no, d i d John Graham provide a 

response about that i n q u i r y ? 

A. Yes, s i r . 

Q. What was John Graham asked about t h a t 

ceremony? 

MR. MURPHY: Objection, Your Honor. 

THE COURT: Approach. 

(Whereupon, a d i s c u s s i o n was h e l d a t the 

bench.) 

THE COURT: What ceremony are we t a l k i n g 

about? 

MR. JACKLEY: The Medicine Man ceremony t h a t 

we l i t i g a t e d , Your Honor. What I am e l i c i t i n g , number 

one, was an i n q u i r y made and he s a i d yes. Number two 

d i d John Graham make a response and he s a i d yes. 

B a s i c a l l y John Graham has admitted t o going t o a 

s p i r i t u a l leader and requesting a ceremony and I t h i n k 

I am e n t i t l e d t o ask t h i s witness t h a t . I can show 
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the Court s p e c i f i c a l l y i n the report where.it's a t i f 

you want to see f u r t h e r d e t a i l . 

THE COURT: Well, I can b e l i e v e t h a t . My 

question i s whether i t ' s admissible. 

MR. MURPHY: Right, and we're arguing i t ' s 

not admissible. The meeting i s c l e a r l y o f f e r e d t o 

prove the t r u t h of the matter asserted. I t i s hearsay 

because what he i s going to do i s present my — 

Mr. Po u r i e r i s going to r e l a y hearsay from Mr. Gates 

and then he i s going t o — 

THE COURT: No, he's not. 

MR. JACKLEY: Because John Graham says that's 

what he's going t o say. 

MR. MURPHY: Well, a l l John Graham's response 

was yeh, Y-E-H. That's what i t says i n the report. 

MR. JACKLEY: And he nodded a f f i r m a t i v e l y . 

There i s two things I am t r y i n g t o e l i c i t . 

MR. MURPHY: The elements — then i t can't go 

near the contents of what Gates relayed t o him. I 

mean — 

MR. JACKLEY: Your Honor, t h i s goes t o the 

subject t h a t we l i t i g a t e d on the Medicine Man theory. 

What we are seeking — 

THE COURT: Just a minute. 

Who? 
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MR. JACKLEY: John Graham's — we're not 

asking what A l Gates s a i d ; we're asking what John — 

THE COURT: Going t o an Indian ceremony, what 

does t h a t mean? They have them f o r a l l kinds of 

thi n g s . 

MR. JACKLEY: Can I grab the report? 

B a s i c a l l y the g i s t of i t i s John Graham was 

asked a question, the i n q u i r y was made regarding the 

ceremony of a — that he f e l t i n a bad way about Annie 

Mae Aquash so — 

THE COURT: That's not going t o come i n . We 

already had t h a t d i s c u s s i o n . I t ' s a Gates problem — 

I mean that's a d i s t i n c t Crawford problem i f we deal 

w i t h i t . 

MR. JACKLEY: This i s what John Graham s a i d 

about i t . This i s John Graham's statement. 

MR. MURPHY: I t ' s not John Graham's 

statement. The only t h i n g that John Graham s a i d i s 

Y-E-H. That's an ambiguous response t o a long 

accusation t h a t was relayed by Gates or supposedly 

from Gates through a law enforcement o f f i c e r . 

THE COURT: Let me see the report. 

F i r s t of a l l , I am not e x c i t e d about anything 

from the ceremony. 

MR. JACKLEY: I am seeking t o admit i t under 
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801, Your Honor. I t ' s t h i s r i g h t here. 

THE COURT: What question are you going to 

ask? 
MR. JACKLEY: What was John Graham asked and 

what was h i s response. 

MR. MURPHY: So that would a l l o w i n a l l that 

garbage which i s — i t i s not an — 

THE COURT: I t would go no f u r t h e r than that 

at a l l . 

MR. MURPHY: Well, but see then he — i f he's 

asked what was John Graham asked, that would all o w — 

THE COURT: He's not going t o ask t h a t . 

MR. MURPHY: Okay. 

THE COURT: The only t h i n g I t h i n k you can 

ask him — and I don't know the relevance of i t 

because there i s no context — but d i d he have a 

c u l t u r a l ceremony. But t h a t ' s about i t . He says, 

yeh, then you are not going anywhere beyond t h a t . 

MR. JACKLEY: A c u l t u r a l ceremony p e r t a i n i n g 

to the death of Anna Mae Aquash? Can I do that? 

THE COURT: No. That i s hearsay from 

Mr. Gates. And i s a Crawford problem w i t h Mr. Gates. 

That's — I thought that was a much more s o l i d 

response than the Medicine Man theory which has some 

merit but i t ' s never been reached i n our c o u r t s . I 
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th i n k — there i s a d i s t i n c t Crawford problem here. 

And I mean that's — while a l l you are doing i s 

p u t t i n g i n from Gates w i t h no a b i l i t y t o cross-examine 

him. We're not going to mention Gates i n any way, 

shape, or form. 

MR. JACKLEY: I am not p u t t i n g i n what 

Gates — I am p u t t i n g i n what John Graham 

a f f i r m a t i v e l y admitted. I t ' s a statement by the 

defendant under 802(d). 

THE COURT: That's based on what Gates s a i d . 

MR. JACKLEY: But John Graham confirmed what 

Gates s a i d . 

THE COURT: You can ask him i f he had a 

ceremony and h i s answer i s yeah and that's the end of 

i t . 

MR. JACKLEY: But a ceremony t o what about 

Anna Mae. Can I at l e a s t say about Anna Mae. 

THE COURT: Well — we're not going t o ask 

him th a t because th a t comes from Gates. We're not 

going t o address th a t i s s u e a t a l l . You are not going 

to put i n what Gates s a i d one way or the other. 

Period. 

Now i f I am wrong on that I am wrong on i t . 

But I t h i n k i t ' s a huge Crawford problem t o which I 

have had no — I can f i n d no way around i t . Neither 
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can my c l e r k who i s a h e l l of l o t smarter than I am. 

I can't f i n d a way around i t and you can't get around 

i t t h i s way. You are not going t o s t a r t something 

that's based o what Gates t o l d anybody. 

MR. JACKLEY: I have suppli e d the case law t o 

the Court on Crawford — that Crawford o n l y a p p l i e s t o 

hearsay statements. This i s not hearsay under 801(d). 

This i s a defendant's admission. 

THE COURT: Well, i t ' s i n v e s t i g a t o r y amongst 

other things from the get go. 

MR. MURPHY: C l e a r l y doesn't meet the 

standard f o r an adoptive admission because an adoptive 

admission has t o an unequivocal response. 

MR. JACKLEY: Crawford doesn't apply t o 

801(d). The case law i s c l e a r on t h i s . This i s not 

hearsay. This i s defendant's admissions. 

MR. MURPHY: Well, when you say defendant's 

admission, the only — because h i s response i s an 

ambiguous Y-E-H. You have to be going — an adoptive 

admission and doesn't meet the standards f o r t h a t and 

that's the 801 iss u e . 

THE COURT: I don't t h i n k i t can come i n . 

MR. JACKLEY: My record — 801(d) makes i t 

not hearsay. I f that's a l l I can — 

THE COURT: That's f i n e . 
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(Whereupon, the d i s c u s s i o n at the bench was 

then concluded.) 

Q. (BY MR. JACKLEY) Mr. Pourier, I want t o take 

you back t o — I b e l i e v e you i n d i c a t e d t o the j u r y 

Mr. Graham had i n d i c a t e d , quote, how do you know about 

me, end quote. 

Do you r e c a l l that? 

A. Yes, s i r . 

Q. At that p o i n t i n time, d i d you and 

Mr. Ecoffey have a general d i s c u s s i o n w i t h Mr. Graham 

about information that you had obtained through 

response i s — view of the Aquash i n v e s t i g a t i o n f i l e ? 

A. Yes, s i r . 

Q. Did some of that information t h a t you were 

d i s c u s s i n g w i t h Mr. Graham include occurrences i n 

Denver? 

A. Yes, s i r . 

Q. Generally describe to the j u r y what th a t 

d i s c u s s i o n was about Denver. 

MR. MURPHY: Your Honor, o b j e c t i o n . C a l l s 

f o r hearsay. I t ' s a l s o cumulative. 

THE COURT: I'm not sure I understand the 

question. 

Say again what you are asking t h i s gentleman. 

Q. (BY MR. JACKLEY) Let me maybe approach i t 
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t h i s way. 

Mr. Pourier, before you went t o Canada, d i d 

you take an opportunity to review information from the 

Annie Mae Aquash i n v e s t i g a t i o n f i l e ? 

A. Yes, s i r . 

Q. Did you have an opportunity t o review, 

i n c l u d i n g photos, some of which you took w i t h you f o r 

the interview? 

A. Yes, s i r . 

Q. Did you have an opportunity to review witness 

statements and information contained i n the f i l e of 

that nature? 

A. Yes, s i r . 

Q. Based upon the information, the witness 

information, the photographs, d i d you develop a 

general theory of the case to i n q u i r e of John Graham 

about? 

A. Yes, s i r . 

Q. Was p a r t of that general theory i n v o l v i n g 

Mr. Graham's a c t i v i t i e s or a l l e g e d a c t i v i t i e s i n 

Denver? 

A. Yes, s i r . 

Q. Please describe what was discussed w i t h 

Mr. Graham at t h a t p o i n t i n the i n t e r v i e w i n r e l a t i o n 

to Denver. 
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MR. MURPHY: Objection, Your Honor. This 

c a l l s f o r the same hearsay that came up wi t h 

Mr. Ecoffey. 

THE COURT: Depending on where i t goes and 

how much i t goes, I t h i n k i t ' s f a i r w i t h i n a context 

of an i n t e r v i e w w i t h Mr. Graham. 

Again, the statements made or d e s c r i p t i o n s 

made by Mr. Pourier are not evidence t h a t anything 

occurred. They are j u s t simply a r e c i t a t i o n of things 

he i s t e l l i n g Mr. Graham and they cannot be considered 

by you i n r e s o l v i n g any of the questions i n t h i s case. 

Understood? 

MR. MURPHY: Your Honor, I'd a l s o object on 

relevance. How they got t o Canada, why they got t o 

Canada i s i r r e l e v a n t . 

THE COURT: Well, i t may be. But I don't — 

I t h i n k t h a t takes 30 seconds and i t doesn't have much 

to do w i t h anything. 

Go ahead. 

Q. (BY MR. JACKLEY) Mr. Pourier, again, then, i n 

the context of your di s c u s s i o n s w i t h Mr. Graham, about 

the i n f o r m a t i o n you obtained from the f i l e , g e n e r a l l y 

speaking, what was Mr. Graham being t o l d about the 

case as i t r e l a t e s t o Denver? 

What information d i d you have about h i s 
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a c t i v i t i e s i n Denver? 

A. I t was mentioned t o him about a meeting being 

h e l d i n Denver at Troy Lynn I r v i n g ' s residence where a 

meeting went on and there was an i n d i v i d u a l by the 

name of Corky Gonzalez from the Chicano movement or — 

that he — 

MR. MURPHY: Your Honor, t h i s i s g e t t i n g i n t o 

double hearsay now. 

THE COURT: Yeah. 

Q. (BY MR. JACKLEY) Did — during the d i s c u s s i o n 

w i t h Mr. Graham, about the information t h a t law 

enforcement had on i t s f i l e about Denver, d i d he show 

any emotions or d i d you observe him do anything? 

A. Once during the d i s c u s s i o n he responded, yeh. 

He drew h i s c i g a r e t t e toward h i s mouth. I observed 

h i s l i p s trembling and h i s hand was shaking. 

Q. Did t h a t i n i t i a l i n t e r v i e w come t o an end? 

A. Yes. 

Q. G e n e r a l l y describe t h a t t o the j u r y . 

A. While we were there t a l k i n g w i t h him, a 

brown-colored s t a t i o n wagon p u l l e d i n t o the area. At 

that p o i n t they had come to p i c k up John Graham and so 

th a t ' s when we asked i f we could meet l a t e r . He 

wanted to go — John Graham wanted to go home, clean 

up. So we had a meeting scheduled f o r our motel a t 
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1 7:30 th a t evening. 

2 Q. Okay. 

3 Did you prepare t o have a meeting a t the 

4 h o t e l at 7:30 that evening? 

5 A. Yes. We had an area to t a l k w i t h John Graham 

6 and we were w a i t i n g f o r h i s a r r i v a l . 

7 Q. Did he ever show up? 

8 A. John Graham never showed up at the motel 

9 there. 

10 Q. Did somebody show up at the h o t e l there? 

11 A. His s i g n i f i c a n t other, I guess, V i o l a 

12 Papiquash, she showed up around 8:00 o'clock. 

13 Q. When she showed up, was contact attempted t o 

14 be made w i t h Mr. Graham? 

15 A. Yes. Once she a r r i v e d — and then a t th a t 

16 p o i n t she had went and placed a telephone c a l l t o John 

17 Graham. 

18 Q. Was she the only one that t a l k e d t o John 

19 Graham on the telephone c a l l or d i d somebody e l s e t a l k 

20 to him? 

21 A. Marshal Ecoffey a l s o t a l k e d w i t h John. V i o l a 
22 Papiquash came back and advised Marshal E c o f f e y t h a t 

23 John Graham would l i k e t o t a l k w i t h him on the 

24 telephone. 

25 Q. Were you present — could you hear a t l e a s t 
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1 the conversation t h a t Bob Ecoffey was having at th a t 

2 time? 

3 A. No, s i r . 

4 Q. Okay. 

5 Did i t u l t i m a t e l y t u r n out th a t there was a 

6 second meeting that day with John Graham? 

7 A. Yes, s i r . • 

8 Q. And again what date are we t a l k i n g about? 

9 A. A p r i l 2 1 s t . 

10 Q. Of what year? 

11 A. 1994. 

12 Q. Where d i d what I w i l l c a l l the second meeting 

13 occur at? 

14 A. At Rotary Park i n Whitehorse. 

15 Q. Do you remember about what time the meeting 

16 began? 

17 A. I t was about 9:15 p.m. i n the evening. 

18 Q. Who was present f o r the meeting? 

19 A. Marshal Ecoffey, myself, and Constable M i l l e r 

20 was w a i t i n g at a — at one of the t a b l e s — p i c n i c 

21 t a b l e s there and John Graham walked up t o us. At th a t 

22 p o i n t Constable M i l l e r introduced h i m s e l f . 

23 Q. Did Mr. Graham ask t o see anything a t t h a t 

24 p o i n t i n time? 

25 A. At t h a t p o i n t i n time, we provided our — 
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i d e n t i f i e d ourselves and provided our c r e d e n t i a l s . 

Q. Do you know at the time that i n t e r v i e w 

began — you had mentioned a Ms. Papiquash h i s 

s i g n i f i c a n t other. 

Do you remember was she anywhere nearby the 

interview? 

A. She was a distance away. Just Marshal 

Ecoffey and myself and John Graham were a t the p i c n i c 

t a b l e . 

Q. So you were s i t t i n g at a p i c n i c t a b l e ? 

A. Yes, s i r . 

Q. Generally describe t o the j u r y where the 

f o l k s were seated at the p i c n i c t a b l e . Where you were 

at, where Marshal Ecoffey was a t , and where John 

Graham was at? 

A. The t a b l e i s there. John Graham was on 

the — my l e f t side across the t a b l e . And Marshal 

Ecoffey was on my r i g h t side on each end of the t a b l e . 

I was on the opposite side seated i n the middle. 

Q. Mr. Pourier, we again t a l k e d about, p r i o r t o 

you and Marshal Ecoffey coming t o the i n t e r v i e w , you 

had reviewed the f i l e , and that you had developed some 

information and a case theory. 

Do you remember that d i s c u s s i o n t h a t we had? 

A. Yes, s i r . 
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Q. At t h i s time d i d Marshal Ecoffey and you 

begin going i n t o more d e t a i l with Mr. Graham about the 

information that law enforcement had obtained i n the 

f i l e ? 

A. Yes, s i r . 

Q. Without going i n t o a he said/she s a i d or 

s p e c i f i c witnesses, I'd j u s t l i k e t o i n q u i r e as t o 

general areas that you discussed w i t h Mr. Graham. 

For instance, at a l l d i d you t a l k about the 

body being i d e n t i f i e d ? 

A. Yes. We t a l k e d about t h a t . 

Q. Was there f u r t h e r information t a l k e d about, 

the evidence, or information as i t r e l a t e d t o Denver? 

A. Yes, s i r . 

Q. Was there a d i s c u s s i o n about information 

p e r t a i n i n g t o Annie Mae being t i e d up i n Denver? 

A. Yes, s i r . 

Q. At the end of, e s s e n t i a l l y , you and Marshal 

Ecoffey o u t l i n i n g the information that was obtained 

through the f i l e and through witnesses, d i d Mr. Graham 

have any type of a response? 

A. Yes, s i r . He t o l d us, looks l i k e you guys 

have my f u t u r e planned out f o r me. You have your 

case. 

Q. How d i d you take that when he s a i d i t ? 
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A., That he was admitting t o h i s involvement. 

Q. Mr. Pourier, at some po i n t i n time d i d you 

show photographs to Graham? 

A. Yes, s i r . 

Q. Mr. Pourier, I'm handing you what has been — 

placed i n t o evidence as State's E x h i b i t s 3, 4, and 5. 

Do you recognize those photographs? 

A. Yes, s i r . 

Q. Are those the photographs that were shown t o 

John Graham on A p r i l 21, 1994? 

A. Yes, s i r . 

Q. Who had taken those photographs out of the 

i n v e s t i g a t i o n f i l e ? 

A. Marshal Ecoffey. 

Q. Okay. 

MR. JACKLEY: Your Honor, may I b r i e f l y show 

the j u r y on the p r o j e c t o r ? 

THE COURT: Yes. 

Q. (BY MR. JACKLEY) And again, Mr. Pourier, 

those were the photographs that were shown t o John 

Graham during t h a t interview? 

A. Yes, s i r . 

Q. Did John Graham have any r e a c t i o n t h a t you 

observed when he saw those photographs? 

A. Yes. He glanced at the photographs and 
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immediately turned away. At that p o i n t i n time I saw 

h i s eyes f i l l w i t h t e a r s . 

Q. Did there come a po i n t where you and Marshal 

Ecoffey t a l k e d t o Mr. Graham about any t h r e a t s being 

made t o him or that i f he cooperated any t h r e a t s , can 

you r e c a l l that? 

A. Yes, s i r . 

Q. Can you b r i e f that he describe t h a t 

d i s c u s s i o n t o t h i s j u r y . 

A. Well, i n i t i a l l y Marshal Ecoffey asked i f he 

had — John Graham had been threatened by anyone or i f 

he thought t h a t — thought that the same t h i n g would 

happen t o him i f he t a l k e d . And I then asked him, d i d 

he t h i n k anything would happen t o him i f he t a l k e d . 

At that p o i n t John Graham s a i d — looked around, 

looked over toward the Whitehorse community, and s a i d 

I'm ready t o leave t h i s place. I ' l l probably spend 

the r e s t of my l i f e i n j a i l . 

Q. When he s a i d that, what d i d you take from 

that? 

What was your observation? 

A. I — my observation was tha t he was 

admitting — 

MR. MURPHY: Objection, Your Honor. That's 

s p e c u l a t i o n . 
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THE COURT: Sustained. 

Q. (BY MR. JACKLEY) Did you take him serious? 

A. Yes, s i r . 

Q. Did you take him serious enough that you 

placed that quote i n your report? 

A. Yes, s i r . 

Q. Did there come a p o i n t i n the i n t e r v i e w that 

John Graham began d i s c u s s i n g h i s involvement i n 

Denver? 

A. Yes, s i r . 

Q. Describe that t o the best that you can r e c a l l 

t o the j u r y . 

A. Well, we asked — I asked John Graham why a l l 

the people t h a t had information would b r i n g up h i s 

name as mentioning h i s involvement i n t h i s p a r t i c u l a r 

matter. At tha t p o i n t Graham mentioned — he s a i d , 

okay, okay. I drove the car. I drove the car t h a t 

n i g h t a l l the way back t o the r e s e r v a t i o n . 

Q. Was he w i l l i n g to or d i d he o f f e r any f u r t h e r 

names of people t h a t he went with? 

A. No. He would only say tha t he drove the 

v e h i c l e and wouldn't provide any other names. 

Q. Did there come a p o i n t then t h a t there was a 

d i s c u s s i o n about a safe house? 

A. Yes. 
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Q. Please to the best of your r e c o l l e c t i o n t e l l 

the j u r y what was t a l k e d about about the safe house. 

A. John Graham mentioned that he had d r i v e n the 

v e h i c l e back with Annie Mae Aquash t o — t o a v i l l a g e . 

Marshal Ecoffey asked him i f that was i n Rapid C i t y , 

South Dakota. He s a i d he didn't know. I asked him 

was i t i n South Dakota, he s a i d yes. 

Q. Did he ever i n d i c a t e that t h i s safe house was 

at K i l l s Means'? 

A. No. 

Q. Did he ever i n d i c a t e that t h i s safe house was 

at Cleo or Dick Marshall's? 

A. No. 

Q. Did you ask him f u r t h e r questions about t h i s 

safe house? 

A. I asked him why he and Theda Clarke Nelson 

would t i e up Annie Mae i n Denver. 

MR. MURPHY: Objection. Hearsay. 

THE COURT: Overruled. 

Q. (BY MR. JACKLEY) You may continue. 

A. I asked him why they would t i e Annie Mae up 

i n Denver and transport her back t o South Dakota and 

allow her t o get o f f at a safe house there. 

Q. What was h i s response? 

A. His response was, because she wanted t o . 
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Q. Was John Graham asked a d i r e c t question 

whether or not he had k i l l e d Annie Mae Aquash? 

A. Yes, s i r . 

Q. When he was asked that question, what d i d he 

say? 
A. Marshal Ecoffey asked the question t o John 

Graham, d i d you k i l l Annie Mae Aquash. He s a i d no. 

Immediately the t a b l e that we were seated at s t a r t e d 

shaking. 

Q. Describe t h a t t o the best t h a t you can 

r e c a l l . I mean, you are s i t t i n g there and t h a t t a b l e 

s t a r t s shaking. I mean, describe t h a t t o the j u r y . 

A. I t was a c t u a l l y moving. At f i r s t I — I 

checked t o see and i t was because he was shaking. I 

then asked him i f he knew who k i l l e d Annie Mae Aquash. 

The t a b l e continued t o shake. I t was moving. 

Q. Did the in t e r v i e w then e s s e n t i a l l y end? 

A. Yes, s i r . 

MR. JACKLEY: Pass t h i s witness, Your Honor. 

THE COURT: Mr. Murphy? 

CROSS-EXAMINATION 

BY MR. MURPHY: 

Q. I am going t o s t a r t , Mr. Pourier, w i t h your 

a s s e r t i o n t h a t you asked my c l i e n t something t o the 

e f f e c t of why would you t i e Anna Mae up and take her 
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from Denver to South Dakota. 

Do you remember that? 

A. Yes, s i r . 

Q. And you s a i d my c l i e n t responded because 

Annie Mae wanted to? 

A. Yes. 

Q. Now, we've got Marshal Ecoffey's seven-page 

report of t h a t conversation, t h a t i n t e r v i e w , c o r r e c t ? 

A. Yes, s i r . 

Q. And t h a t statement i s n ' t contained anywhere 

i n Marshal Ecoffey's report i s i t ? 

A. I'd have to check. 

Can I see the report? 

Q. Sure. 

And I am going to p o i n t you t o one p o i n t i n 

the report where my c l i e n t a l l e g e d l y s a i d something 

that i t was Anna Mae who wanted t o . 

That was i n response t o a question, why d i d 

you take the back roads, r i g h t ? 

A. Yes. 

Q. And I want you t o read t h i s report — I want 

you t o take a l l the time you need — and show me any 

place where my c l i e n t a l l e g e d l y s a i d t h a t Annie Mae 

Aquash wanted t o be t i e d up. 

Okay. Point i t out t o me. 
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A. What p a r t because — 

Q. Well, you s a i d t h a t she s a i d she wanted t o 

get t i e d up. That's where she s a i d she wanted t o get 

o f f at the safe house. 

MR. JACKLEY: Your Honor, I am going t o 

object. Misstatement of the record. 

MR. MURPHY: I beg to d i f f e r . 

MR. JACKLEY: He was r e f e r r i n g t o a safe 

house. 

THE COURT: Let me read the record. 

My r e c o l l e c t i o n of the o f f i c e r ' s statement i s 

the same as Mr. Murphy's. And tha t the question was 

asked why would Anna Mae want t o be t i e d up and — 

or — t i e d up and dr i v e n t o Rapid C i t y or wherever. 

And so Mr. Murphy's question of where such a statement 

e x i s t s i n the report i s f a i r cross-examination. 

Q. (BY MR. MURPHY) Do you want t o continue 

reading the report? 

A. No. 

Q. You would agree, then, i n t h i s seven-page 

single-spaced statement that Mr. Ecoffey put 

together — which he says he put together s h o r t l y 

a f t e r the i n t e r v i e w — there i s no reference a t a l l 

whatsoever t o my c l i e n t saying t h a t Annie Mae Aquash 

wanted t o be t i e d up? 
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A. No, s i r . 

Q. That's true, c o r r e c t , i t ' s not i n t h i s 

report? 

A. J u s t i n our i n i t i a l conversation w i t h 

Mr. Graham. 

Q. S i r , i t wasn't i n your i n i t i a l — t h i s report 

covers the i n t e r v i e w s t a r t to f i n i s h . 

Do you want to read t h i s report? 

I am not t r y i n g to t r i c k you. You s a i d 

minutes ago t h a t when you were out there a t t h a t t a b l e 

i n the park t h a t you asked Mr. Graham, why would Annie 

Mae Aquash want to be t i e d up and then taken up t o a 

safe house. 

And I am asking you where i n t h i s r e p o r t i t 

ever i n d i c a t e s t h a t my c l i e n t s a i d t h a t Annie Mae s a i d 

she was okay w i t h being t i e d up? 

A. There i s no place i n there. 

Q. There i s no place i n t h i s report — there i s 

no place i n t h i s report about my c l i e n t saying t h a t he 

t i e d her i s there? 

A. No, s i r . 

Q. There i s no place i n t h i s report t h a t he says 

she was t i e d up, i s there? 

A. No, s i r . 

Q. And t h i s i s the same i n t e r v i e w you and 
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Ecoffey and Graf t r a v e l thousands of miles t o do? 

This one interview, r i g h t ? 

A. Yes, s i r . 

Q. And you guys represent three powerful law 

enforcement agencies, r i g h t ? 

A. Yes, s i r . 

Q. And you got thousands of people at your 

d i s p o s a l , you got equipment, you got money, and not 

one of you brings a recorder, r i g h t ? 

A. No, s i r . 

Q. I t ' s true, nobody brought a recorder? 

A. No. 

Q. Nobody wore a wire? 

A. No. 

Q. So had you guys done t h a t , we might a c t u a l l y 

know what John Graham s a i d , wouldn't we? 

A. I t ' s contained i n the report. 

Q. Well, but you j u s t s a i d when Mr. J a c k l e y was 

asking you questions that my c l i e n t s a i d Anna Mae was 

okay about being t i e d up or that she had asked t o be 

t i e d up. That's what you s a i d j u s t minutes ago. 

That's not i n here so th a t one comment i s the 

only one that didn't make i t i n t o the report? 

A. Well, i n i t i a l l y when Marshal Ecoffey brought 

up — when we met wi t h — at the West Mark, and i t 
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was — there was information — information e a r l i e r 

t h a t Annie Mae had been t i e d up i n the basement by 

John Graham. 

Q. Well, I understand that's what Mr. Ecoffey 

t o l d Mr. Graham. Mr. Graham i n t h i s — according t o 

t h i s report never s a i d , w e l l , we d i d t h a t because 

Annie Mae wanted t o . 

A. Well, he never denied i t e i t h e r . 

Q. Okay. Let's get i n t o t h a t . 

In t h i s report, you — or during these two 

int e r v i e w s both at the West Mark when you s u r p r i s e him 

at h i s place of work and then at the park, you guys 

t e l l him over and over again, he doesn't need t o t a l k 

t o you, r i g h t ? 

A. Yes, s i r . 

Q. You want him to l i s t e n t o you. That's what 

you say? 

A. Yes, s i r . 

Q. And he says I w i l l agree t o l i s t e n t o you, 

r i g h t ? 

A. Right. 

Q. So now you are saying because Ecoffey throws 

a bunch of information at him, says we heard t h i s t h a t 

and the other t h i n g from a l l of these people t h a t 

because my c l i e n t didn't say I di d n ' t t h a t , t h a t he's 
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admitting t o i t ? 

That's your p o s i t i o n ? 

A. Well, he made statements there. 

Q. Well, he — Ecoffey, r e c i t e d ten paragraphs 

of accusations t o him. 

You've read t h i s report? 

A. Yes. 

Q. And he doesn't respond statement by 

statement, does he? 

A. No. 

Q. In f a c t , at the very end, he doesn't say 

anything at a l l , does he? 

A. No, s i r . 

Q. He s t a r t s t a l k i n g to you once you show him 

the p i c t u r e of h i s f r i e n d with her blood coming out 

from the back of her s a i d , r i g h t ? 

A. Yes. 

Q. And that's at the park? 

A. Yes, s i r . 

Q. He didn't make any statements a t a l l t o you 

out a t the West Mark when you s u r p r i s e d him on the job 

s i t e ? 

A. A l l he s a i d was yeh when we t o l d him the 

information. 

Q. He s a i d yeh, Y-E-H? 
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A. Yeah. 

Q. And so a f t e r ten paragraphs of r e c i t a t i o n , 

you b a s i c a l l y took that that he was admitting 

everything that had j u s t been s a i d t o him? 

A. He wasn't denying nothing. 

Q. A l l r i g h t . 

These paragraphs over and over again of 

accusations, Ecoffey s a i d , Ecoffey t o l d , Ecoffey 

s t a t e d — 

Mr. Ecoffey wasn't engaging Mr. Graham i n a 

question and answer session, was he? 

A. No, s i r . 

Q. He wasn't asking him, we heard t h i s i s , i s 

that true, was he? 

A. No, s i r . 

Q. He j u s t set out accusation a f t e r accusation 

and John Graham s a i d he was w i l l i n g t o l i s t e n ? 

A. Yes, s i r . 

Q. A l l r i g h t . 

Well, what we know my c l i e n t d i d respond i s 

tha t when you showed him the p i c t u r e s of Anna Mae 

Aquash dead at the bottom of the gulch, he looked 

away, h i s eyes f i l l e d w i t h t e a r s , and he s a i d she was 

my f r i e n d , r i g h t ? 

A. Yes. 
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1 Q. Now, regarding t h i s comment about I'm ready-

2 to leave t h i s place, I w i l l probably spend the r e s t of 

3 my l i f e i n j a i l any way, do you remember t h a t comment? 

4 A. Yes, s i r . 

5 Q. That's a f t e r a couple law enforcement 

6 o f f i c e r s come up to h i s house, come to h i s place of 

7 work, then meet him at a park and t e l l him without a 

8 doubt i n t h e i r mind they have a case against him, 

9 r i g h t ? 

10 A. We t o l d him that the information t h a t we had. 

11 Q. Well, you guys weren't p u t t i n g t h i s t o him 

12 as, w e l l , we're not r e a l l y sure what happened. 

13 Ecoffey t o l d him ten paragraphs of things t h a t he s a i d 

14 were f a c t s , r i g h t ? 

15 A. He advised him of the information t h a t he had 

16 received. 

17 Q. "And he s a i d that a l l these other people were 

18 i m p l i c a t i n g John Graham, r i g h t ? 

19 A. Yes. 

20 Q. So at that p o i n t somebody l i s t e n i n g t o that 
21 might ob v i o u s l y b e l i e v e that, boy, i f these guys are 
22 saying t h i s i s true, I might a c t u a l l y spend some time 
23 i n j a i l , r i g h t ? 

24 A. A normal innocent man would have responded to 

25 a l o t of those questions. 
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Q. Awe. 

Even though you guys t o l d him i n advance you 

don't have t o t a l k t o us, we j u s t want you t o l i s t e n ? 

A. I t would have been h i s response as t o 

denying. 

Q. Well, what was h i s i n i t i a l response — a f t e r 

a l l of that r e c i t a t i o n of accusations, what was h i s 

response? His eyes f i l l e d up w i t h fears and he s a i d 

she was my f r i e n d , r i g h t ? 

A. Yes, s i r . 

Q. And then you guys asked him, d i d you do t h i s 

and he s a i d no, r i g h t ? 

A. Yes. 

Q. And you s a i d do you know who d i d t h i s and he 

s a i d no, r i g h t ? • 

A. He v e r b a l l y s a i d no, but h i s body language 

was d i f f e r e n t . 

Q. His body language because he was shaking? 

A. Yes, s i r . 

Q. P r e t t y scary to have these kinds o f 

accusations thrown a t you, wouldn't i t be? 

A. Yes, s i r . 

Q. You got no explanation f o r why none of .you 

guys, not the FBI, the BIA, the U.S. Marshal Service 

a l l went a l l the way to Canada without b r i n g i n g a 
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1 simple hidden microphone or a tape recorder, do you? 

2 A. I t ' s a p r e t t y common p r a c t i c e that we u s u a l l y 

3 took notes and compared our interviews o f f t h a t . 

4 Q. You weren't t a k i n g notes as he spoke? 

5 A. Marshal Ecoffey was. 

6 Q. He s a i d he took the notes afterwards. 

7 A. Yes. He took them and we prepared — 

8 prepared the i n t e r v i e w on our memory and what was 

9 discussed at the time. 

10 Q. Based on your memory, a memory tha t 

11 apparently d i d n ' t include anything about my c l i e n t 

12 saying t h a t Annie Mae s a i d she wanted t o be t i e d up, 

13 r i g h t ? 

14 A. Yes, s i r . 

15 Q. Because that didn't make i t i n t o the report? 

16 A. Yes, s i r . 

17 Q. What made i t i n t o the report was t h a t my 

18 c l i e n t s a i d I dropped her o f f at a place safe house, 

19 r i g h t ? 

20 A. Yes. 

21 Q. In a v i l l a g e ? 
22 A. Yes. 

23 Q. In South Dakota? 
24 A. Yes. 

25 Q. That Anna Mae knew where she wanted t o get 
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o f f , r i g h t ? 

A. I guess. 

Q. W e l l , I don't want you t o guess. 

Would the report help r e f r e s h your 

r e c o l l e c t i o n , s i r ? 

A. Sure. 

Q. I w i l l ask you to review the bottom 

paragraph. 

A. Yes. 

Q. Because she wanted t o get o f f there. She 

t o l d them which place to drop her o f f a t , r i g h t ? 

A. According t o him. 

Q. That's t h a t he t o l d you? 

A. Yes. 

Q. So that's the s t u f f that made i t i n t o your 

report which was unreported? 

A. Yes. 

Q. And i t was your common p r a c t i c e not t o report 

t h i n g because then of course i t ' s your word against a 

de fendant's, r i g h t ? 

A. No, s i r . 

Q. Well, i f we had a recording there wouldn't be 

a question as to what was s a i d , would there? 

A. There was no question what was s a i d . I t ' s 

contained i n the inter v i e w . • 
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Q. Well, there i s a question because you already 

added something i n t o the report t h a t wasn't there, 

r i g h t ? 

A. No, s i r . 

Q. Well, l e t ' s go back. When Mr. J a c k l e y asked 

questions, you s a i d my c l i e n t was asked why would 

Annie Mae want to be t i e d up i f she was going t o go be 

taken t o a safe house. And you s a i d h i s answer was, 

she wanted i t that way, r i g h t ? 

That's a f a i r summary of what you s a i d w i t h 

Mr. Jackley? 

A. I t was base — 

Q. I'm j u s t asking you, i s t h a t a f a i r summary 

of what you s a i d 15 minutes ago w i t h Mr. Jackley? 

A. Not t h a t she wanted t o be t i e d up. 

Q. What d i d you say? 

You were asked the question very d i r e c t l y by 

Mr. Jackley, d i d i t make sense or d i d you ask 

Mr. Graham about h i s s t o r y as to why she would want t o 

be t i e d up i n Denver i f she was going t o be taken t o a 

safe house or something l i k e t h a t . Some question 

c l o s e t o t h a t . And you s a i d h i s response was, because 

Annie Mae wanted i t , r i g h t ? 

Do you remember that? 

A. Yes. 
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1 Q. But that's — we j u s t agreed th a t that's 

2 nowhere i n t h i s seven-page report, r i g h t ? 

3 A. Yes, s i r . 

4 Q. So there i s a dispute as to what was s a i d 

5 back i n 1995, r i g h t ? 

6 A. Ninety-four. 

7 Q. Ninety-four? 

8 A. Yes, s i r . 

9 Q. So we're 16 years a f t e r the f a c t , r i g h t ? 

10 A. Yes, s i r . 

11 Q. So i f any of you guys had decided t o b r i n g a 

12 recorder, a secret microphone, a body wire, we 

13 wouldn' t have — be having t h i s dispute, r i g h t ? 

14 A. Yes, s i r . 

15 Q. That's true because the j u r y could decide f o r 

16 themselves what was r e a l l y s a i d , r i g h t ? 

17 A. I t ' s contained i n the i n t e r v i e w . 

18 Q. A l l r i g h t . 

19 MR. MURPHY: No f u r t h e r questions. 

20 Thank you. 

21 THE COURT: Thank you. 

22 REDIRECT EXAMINATION 

23 BY MR. JACKLEY: 

24 Q. Mr. Pourier, you and Mr. Murphy went round 

25 and round about what John Graham had i n d i c a t e d Annie 
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Mae wanted. Let me j u s t ask you the question. 

From the best of your r e c o l l e c t i o n , what d i d 

John Graham i n d i c a t e to you that Annie Mae Aquash 

wanted? 

A. Off at the safe house. 

Q. Right. 

Not r e f e r r i n g t o wanting t o be t i e d up, d i d 

Graham mention that? 

A. No. 

Q. You and Murphy d i d have — Mr. Murphy d i d 

have a d i s c u s s i o n about t y i n g up and whether or not i t 

e x i s t e d i n your report. 

Do you r e c a l l that discussion? 

A. Yes, s i r . 

Q. Do you r e c a l l whether or not there i s a 

reference i n your report to John Graham t y i n g Annie 

Mae up? 

A. Yes, s i r . 

Q. And do you r e c a l l what your report i n d i c a t e d 

John Graham t i e d her up with? 

A. A rope. 

Q. Okay. 

You and Mr. Murphy had a long d i s c u s s i o n 

about tape recording. 

Do you r e c a l l that? 
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1 A. Yes, s i r . 

2 Q. You have been an o f f i c e r f o r about 25 years? 

3 A. Close to that. T h i r t y - f o u r . 

4 Q. I am cheating you then, huh. 

5 Do you record a l l of your conversations? 

6 A. No, s i r . 

7 Q. Were there two witnesses t o the conversation 

8 t h a t was had w i t h John Graham? 

9 A. Yes, s i r . 

10 Q. Who were those two witnesses? 

11 A. Marshal Ecoffey and myself. 

12 Q. Would a tape recorder have shown what John 

13 Graham's body language was during c e r t a i n times of the 

14 interview? 

15 A. No, s i r . 

16 Q. Would a tape recorder have shown the 

17 c i g a r e t t e shaking to the mouth? 

18 A. No, s i r . 

19 Q. Would a tape recorder have shown te a r s t o the 

20 eyes when photographs were shown? 

21 A. No, s i r . 

22 Q. Would a tape recorder have shown a p i c n i c 

23 t a b l e shaking? 

24 A. No, s i r . 

25 MR. JACKLEY: Pass the witness, Your Honor. 
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RECROSS-EXAMINATION 

BY MR. MURPHY: 

Q. The tape recorder would have t o l d us e x a c t l y 

what was s a i d , wouldn't i t ? 

A. Yes, s i r . 

MR. MURPHY: Nothing f u r t h e r . 

THE COURT: I'm assuming t h a t ' s the end. 

MR. JACKLEY: Yes, Your Honor. 

THE COURT: Thank you, s i r . 

You may step down. 

(Witness excused.) 

MR. JACKLEY: May I have j u s t a second, Your 

Honor? 

Your Honor, the State of South Dakota r e s t s 

i t s case i n c h i e f . 

THE COURT: Mr. Murphy? 

MR. MURPHY: Your Honor, our witnesses are 

subpoenaed f o r tomorrow so we would ask t o begin 

tomorrow. 

THE COURT: Thank you. 

Ladies and gentlemen, w e ' l l be i n recess f o r 

the evening. The standard admonitions, you w i l l not 

discuss t h i s case w i t h anyone i n c l u d i n g yourselves. 

You w i l l not watch the news. You w i l l not read 

newspapers about t h i s . And you w i l l not make any 
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opinions on i t u n t i l you've heard a l l of the evidence 

and go to d e l i b e r a t e . 

Thank you. 

(Whereupon, the f o l l o w i n g proceedings were 

had i n open court and out of the presence of the 

jury.) 

MR. MURPHY: Are we back on the record, Tina? 

THE COURT REPORTER: Yes. 

MR. MURPHY: The s t a t e having r e s t e d at t h i s 

p o i n t we would move f o r a judgment of a c q u i t t a l 

P a r t i c u l a r l y i n regard to the premedicated murder 

count. As t h i s court knows, Mr. Looking Cloud i s an 

accomplice as a matter of law. That r e q u i r e s t h a t the 

Court or f a c t f i n d e r d i s r e g a r d h i s testimony and 

consider other evidence independent of t h a t t o 

determine whether anything corroborates h i s v e r s i o n of 

events. 

As t h i s court has heard over the l a s t s e v e r a l 

days, the only evidence presented i n t h i s case about 

what happened at the Badlands i s the testimony of A r l o 

Looking Cloud. There have not been admissions by my 

c l i e n t of such conduct. There have not been any other 

witnesses a t t e s t i n g to i t . Nor have there been any 

f o r e n s i c evidence l i n k i n g my c l i e n t t o a weapon or to , 

the decedent or the b u l l e t . Anything l i k e t h a t . 
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At t h i s p o i n t , as a matter of law, the Court 

must d i s r e g a r d Mr. Looking cloud's testimony and 

consider what e l s e i s out there. And I submit t o the 

Court t h a t on the count of premeditated murder, there 

i s no evidence from which a r a t i o n a l f a c t f i n d e r could 

f i n d beyond a reasonable doubt that the crime of 

premeditated murder has occurred. 

I would a l s o make the same motion i n regard 

to the other count, the felony murder count, but I 

s p e c i f i c a l l y wanted to address the premeditated 

murder. 

Thank you. 

THE COURT: Mr. Jackley? 

MR. JACKLEY: Your Honor, of course the Court 

i s w e l l aware that i n a Rule 29 motion, a l l f a c t s must 

be taken i n the l i g h t most favorable t o the 

government. There i s s u f f i c i e n t c o r r o b o r a t i o n . That 

cor r o b o r a t i o n , amongst other t h i n g s , i s a b u l l e t , a 

dead body, two witnesses that j u s t t e s t i f i e d as t o 

Mr. Graham's statements, as to h i s r e a c t i o n s , 

i n c l u d i n g , among others, the p i c n i c t a b l e shaking. 

The s t a t e has shown through witnesses t h a t 

t h i s began i n Denver. This began w i t h a phone c a l l t o 

Mr. Graham's g i r l f r i e n d . This began w i t h Mr. Graham 

t y i n g up Annie Mae Aquash. This court has heard from 
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three witnesses regarding t h a t : A r l o Looking Cloud, 

George P a l f y , and Angie Begay. 

This court has f u r t h e r heard from Troy Lynn 

about the f l a n k i n g and t a k i n g her away. 

This court has heard from Candy Hamilton and 

what her observations were with respect t o what 

occurred i n Rapid C i t y . 

There i s — t h i s court has heard from Cleo 

M a r s h a l l regarding Mr. Graham's a c t i v i t i e s i n Pine 

Ridge. 

There i s c e r t a i n l y ample evidence t o 

demonstrate t h a t Mr. Graham has done t h i s , and 

c e r t a i n l y s u f f i c i e n t corroboration t o withstand the 

Rule 29 motion. And I ask that i t be denied, Your 

Honor. 

MR. MURPHY: I f I may b r i e f l y respond, Your 

Honor. The s t a t e has to provide evidence on each and 

every element of the charged offense. Not general 

corroboration that a crime occurred. The existence of 

a b u l l e t proves nothing. 

In regard t o the s p e c i f i c element t h a t f o r 

premeditated murder the s t a t e has the burden of 

proving beyond a reasonable doubt that my c l i e n t 

s p e c i f i c a l l y intended t o e f f e c t u a t e the death of Anna 

Mae Aquash a t the time she.was k i l l e d . 
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Mr. Looking Cloud — di s r e g a r d h i s testimony. 

What Cleo Gates s a i d , what people i n Denver s a i d , what 

people i n Rapid C i t y s a i d , what a m u t i l a t e d b u l l e t 

s a i d do not go to that element. They have f a i l e d as a 

matter of law t o corroborate Mr. Looking Cloud's 

testimony on the i n t e n t element. And ther e f o r e , the 

premeditated murder should be dismissed. 

MR. JACKLEY: Do you want f u r t h e r response? 

THE COURT: Well, I t h i n k the — I t h i n k the 

po i n t t h a t has t o be addressed i s g e t t i n g down to the 

po i n t Mr. Murphy j u s t r a i s e d i s what evidence i s there 

t o corroborate that Mr. Graham k i l l e d her and intended 

t o k i l l her other than A r l o Looking Cloud's 

statements? 

MR. JACKLEY: Again, viewing the evidence i n 

a l i g h t most favorable to the government as the Court 

must, th a t evidence begins w i t h the t y i n g up i n 

Denver. I t begins w i t h the evidence t h a t s e v e r a l 

witnesses have t e s t i f i e d as what do we do w i t h 

informants. We k i l l them. They d i d j u s t t h a t and we 

presented t h a t evidence, Your Honor. In a l i g h t most 

favorable t o the government that's p r e c i s e l y what 

happened. 

THE COURT: Well, I don't t h i n k anybody i s 

q u i b b l i n g w i t h the f a c t that Anna Mae Aquash was 
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k i l l e d and was shot; that Anna Mae Aquash was 

murdered. There has not been a suggestion of anything 

e l s e . I t h i n k that was s t i p u l a t e d at the s t a r t of the 

t r i a l . And t h a t p a r t of the corpus delicti i s not 

even an i s s u e . She d i e d and she was k i l l e d and she 

was murdered. 

The question i s , was i t by Mr. Graham and was 

i t premeditated. I suspect that, you know, however we 

deal w i t h t h a t , but there has to be — does there not 

have to be evidence d i r e c t l y addressing the p o i n t of 

premeditated murder; that he intended t o and d i d k i l l 

her as opposed to a l l other players i n the universe? 

MR. JACKLEY: That evidence has been shown at 

a minimum tha t he aided and abetted i n t h a t 

premeditation and k i l l i n g , Your Honor. At a minimum. 

I am going t o suggest i t demonstrates a l o t more than 

t h a t . 

But at a minimum, to survive the Rule 29, i t 

demonstrates t h a t he aided and abetted i n the 

premeditated murder of Annie Mae Aquash. 

MR. MURPHY: I would submit to the Court t h a t 

Mr. Looking Cloud i s the only person t h a t could 

corroborate or provide testimony on t h a t p o i n t . 

Because of a l l the people that supposedly were 

in v o l v e d i n t h i s venture — we don't have Theda 
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Clarke's testimony. We don't have anybody e l s e ' s 

testimony. I t i s a s i t u a t i o n t h a t r i s e s and f a l l s on 

A r l o Looking Cloud. 

In regard to the premeditated murder. That's 

t a l k i n g about s t u f f i n Denver t h a t may go t o the 

felon y murder; may go t o the kidnapping. But we got a 

pe r i o d of time when Ms. Aquash has l a s t contact w i t h 

any of the s t a t e ' s witnesses, which as f a r as we can 

guess, i s i n at Rapid C i t y and would i n v o l v e 

Ms. Hamilton. 

And then we got a s e r i e s of events afterwards 

that the only person who a t t e s t e d to them, e s p e c i a l l y 

at the crime scene, i s Mr. Looking Cloud. And so what 

happened there i s based on h i s testimony and there i s 

nothing t h a t corroborates h i s testimony. 

MR. JACKLEY: Your Honor, standing alone, the 

co r r o b o r a t i o n here i s a b u l l e t i n the back of the head 

so c l o s e t h a t i t l e f t powder burns. 

THE COURT: I don't have any problem. I 

understand the f a c t s of the case. 

Maybe I misheard. I thought we a l l e g e d l y 

went t o Mr. Marshall's house and then d i r e c t l y t o the 

scene. Maybe I misheard t h a t . 

MR. MURPHY: There were two i n t e r v e n i n g 

houses a l l e g e d and whatnot. 
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THE COURT: But there wasn't Rapid C i t y ? 

MR. MURPHY: Rapid C i t y was beforehand. 

THE COURT: That was my understanding. I 

j u s t wanted to check my memory there. 

A l l r i g h t . On the b a s i s of a i d i n g and 

abet t i n g , which would be s u f f i c i e n t i n Count One, 

and/or Count Two f o r t h a t matter, I am going t o deny 

the motion because I t h i n k there i s evidence produced 

t h a t would al l o w a j u r y to reach t h a t conclusion. 

There does not appear to be, i n contest, the 

f a c t t h a t she was murdered by a gun, probably a p i s t o l 

of one s o r t or another. That doesn't happen without 

premeditation and circumstances described. 

• The question remaining i s can they reach to 

Mr. Graham d i r e c t l y as the one who p u l l e d the t r i g g e r 

or as one who aided and abetted. And at t h i s p o i n t , I 

cannot say as a matter of law t h a t a j u r y could not 

reach t h a t conclusion. I am not saying t h a t they w i l l 

or t h a t they would have t o reach t h a t conclusion. I 

am simply saying there i s s u f f i c i e n t evidence t o get 

by a motion f o r d i r e c t e d v e r d i c t a t t h i s time as. 

MR. MURPHY: Thank you, Your Honor. 

8:30? 

THE COURT: Yeah. 

(Whereupon, the proceedings i n t h i s matter 
were then concluded.) 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

) 
) SS. 
) 

CERTIFICATE 

I, TINA RAE PRUSS, O f f i c i a l Court Reporter 
and Notary P u b l i c i n and f o r the County of Pennington, 
State of South Dakota, 

DO HEREBY CERTIFY that the foregoing 
t r a n s c r i p t i s a true and accurate t r a n s c r i p t of the 
questions asked, the testimony given, and of the 
proceedings had. 

I FURTHER CERTIFY th a t I am not of k i n or i n 
any way associated with any of the p a r t i e s t o s a i d 
cause of a c t i o n , or t h e i r counsel; and tha t I am not 
i n t e r e s t e d i n the event thereof. 

IN WITNESS WHEREOF, I have hereunto set my 
hand t h i s 3rd day of May, 2011. 

Tina Rae Pruss 
O f f i c i a l Court Reporter and 
Notary P u b l i c 

Pennington County, South Dakota 
My Commission ex p i r e s : 10-04-2012 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 


