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* ^ A P P E A R A N C E S * 

MR. MARTY JACKLEY 
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Representing the State of South Dakota 
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* ^ P R O C E E D I N G S * * 

(Whereupon, the f o l l o w i n g proceedings were 

had i n open court and outside the presence of the 

jury.) 

THE COURT: Folks, at t h i s time i s a very 

b r i e f hearing outside the presence of the j u r y while 

we put on the record the s e t t l i n g of j u r y 

i n s t r u c t i o n s . 

Counsel, you have both been provided w i t h 

copies of the i n s t r u c t i o n s that I prepared as a f i n a l 

set of i n s t r u c t i o n s f o r the j u r y . This i s the time t o 

make such obje c t i o n s as you f i n d t o those 

i n s t r u c t i o n s . 

Mr. Jackley? 

MR. JACKLEY: The st a t e has no o b j e c t i o n , 

Your Honor. 

THE COURT: Mr. Murphy? 

MR. MURPHY: The st a t e has no — I mean, the 

defense has no obje c t i o n s , Your Honor. 

THE COURT: A l l r i g h t . 

Let's — we're s e t t l e d w i t h these. We'll 

c a l l the j u r y i n and we w i l l proceed w i t h the c l o s i n g 

arguments. 

(Off the record.) 

THE COURT: Ladies and gentlemen, we're i n 
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the f i n a l stages of the t r i a l . 

Counsel, are you both s a t i s f i e d t h i s i s the 

jury? 

MR. MURPHY: Yes, Your Honor. 

MR. JACKLEY: Yes, Your Honor. 

THE COURT: The f i r s t p a r t of t h i s i s f o r me 

to read the i n s t r u c t i o n s of the court governing the 

law and the d e f i n i t i o n s which w i l l c o n t r o l t h i s case 

as you determine the f a c t s . 

I read them to you now though I w i l l send 

copies t o the j u r y room f o r you, to give you an 

o u t l i n e of those p r i n c i p l e s , d e f i n i t i o n s , et c e t e r a , 

to prepare you to l i s t e n more a p p r o p r i a t e l y t o the 

c l o s i n g arguments of both the s t a t e , Mr. J a c k l e y 

Mr. Oswald, and the defense through Mr. Murphy. 

When I am f i n i s h e d with t h i s the s t a t e w i l l 

make i t s c l o s i n g argument i n c h i e f ; Mr. Murphy w i l l 

then present h i s ; and then Mr. Jackley w i l l make a 

f i n a l r e b u t t a l on the p a r t of the s t a t e . 

At that point, you w i l l be given the case f o r 

d e l i b e r a t i o n . I w i l l at that p o i n t remove the two 

j u r o r s who s i t as a l t e r n a t e s from the case and they 

w i l l be excused. The remaining 12 w i l l then consider 

the evidence under these' i n s t r u c t i o n s and r e s o l v e the 

issues i n t h i s case. 
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(Whereupon, the j u r y i n s t r u c t i o n s were read 

aloud i n open court.) 

THE COURT: I would advise you, i f you send 

questions f o r purposes of the Court, or when you have 

reached a v e r d i c t , i t may take a s p e l l t o gather 

counsel and t o consider the question or to be prepared 

to r e c e i v e your v e r d i c t . 

Having s a i d t h at, Mr. Jackley — Mr. Oswald, 

are you prepared t o give your c l o s i n g argument? 

MR. JACKLEY: Your Honor, may Mr. Murphy and 

I approach f o r j u s t one second, please? 

THE COURT: Yes. 

(A d i s c u s s i o n was. h e l d at the bench.) 

MR. JACKLEY: On i n s t r u c t i o n number three 

w i t h kidnapping, I t h i n k t h i s needs t o be or i n s t e a d 

of and. I am requesting that the Court make t h a t 

change. I am not asking i t to be read again but i n 

the i n s t r u c t i o n s that go t o the j u r y t h a t — I b e l i e v e 

we don't have — the s t a t e does not have t o show a l l 

of these items of kidnapping. We j u s t have t o show 

one per the s t a t u t e . 

THE COURT: Yeah. 

MR. MURPHY: No o b j e c t i o n . 

THE COURT: I agree wi t h t h a t . 

MR. JACKLEY: I t ' s here, Judge — 
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THE COURT: I w i l l make a statement t o the 

j u r y now. I found a couple typos i n the i n s t r u c t i o n s 

while I was reading and I suggest we make c o r r e c t i o n s 

before we send the copies back to the j u r o r s . I 

was — w i l l say tha t I read them and i t s a i d an and 

when, i n f a c t , i t should be or. 

MR. MURPHY: Tina wasn't keeping a record of 

i t so we don't need to worry about the record because 

the ones they get w i l l be the r i g h t ones. 

THE COURT: Yeah. 

(Whereupon, the d i s c u s s i o n h e l d at the bench 

was then concluded.) 

THE COURT: Ladies and gentlemen, counsel 

have asked me to make something c l e a r i n an 

i n s t r u c t i o n , and i t p e r t a i n s to the elements of 

kidnapping where I t a l k e d about s e i z i n g , c o n f i n i n g , 

kidnapping, abducting, and c a r r y i n g away. Between 

abduct and c a r r y away, the and should be replaced by 

an or. Making them one or the other being s u f f i c i e n t . 

And I w i l l make tha t c o r r e c t i o n i n the copies t h a t I 

give you before I send them out t o you. 

Thank you, counsel. 

At t h i s stage, Mr. Oswald, i f you are ready 

to give the argument, you may proceed. 

MR. OSWALD: Thank you. 
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Counsel, l a d i e s and gentlemen of the j u r y , 

John Graham and Theda Clarke and others, A r l o Looking 

Cloud, are responsible f o r what happened to Anna Mae. 

I can't t e l l you who d i d the order — who made t h a t 

order. Can't t e l l you t h a t . 

But I can t e l l you Anna Mae was suspected of 

being an informant, and a c a l l was made to Denver from 

Rapid C i t y ordering her from there back to Rapid C i t y 

to stand — to answer to charges of being an 

informant. 

P i c t u r e t h i s woman i n your mind, i f you 

would. Standing on a h i l l t o p being marched to a 

c l i f f , a p e t i t e young woman, only seconds to l i v e . 

Her knees probably weak with f e a r . Her surroundings 

probably b l i n d e d by f r i g h t . And what does she do? 

She begins t o pray because she knows her existence i s 

about over. What words she used i n her Native tongue 

we w i l l never mow. 

Now see i n slow motion t h i s man, grabbing 

that p i s t o l . C i r c l i n g the g r i p on t h a t gun. Holding 

i t up t o a head. Boom. And i t ' s over. She tumbles 

down the c l i f f . 

John Graham was i n i t from the s t a r t and he 

was i n i t t o the end. He was, at the very l e a s t , 

f o l k s , an a i d e r and abettor on both counts of murder. 
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Let's j u s t look at t h i s case from the scene 

of the crime. Just — take i n your mind and e l i m i n a t e 

testimony r i g h t now of Rapid C i t y , WKLDOC. E l i m i n a t e 

testimony of anything. Consider the scene of the 

crime. 

I f you were responsible f o r s o l v i n g t h i s 

crime i n 1976 when she was found, how would you begin 

to analyze i t ? 

We have a young woman whose c l o t h i n g i s 

i n t a c t ; so tha t probably suggests not a sexual motive 

i n t h i s crime. We probably — we have from the 

autopsy — we know i t was a b u l l e t t o the back of the 

head. She was decomposing and we know t h a t i t was a 

32- c a l i b e r handgun and she was shot from behind. In 

clo s e contact. I t ' s l i k e l y from t h i s f a c t alone t h a t 

i t wasn't a f i g h t or some type of a st r u g g l e or combat 

from that f a c t alone. 

The k i l l e r had to cons c i o u s l y t h i n k about 

p o i n t i n g the gun at her head and p u l l i n g the t r i g g e r . 

So immediately, l o g i c a l l y , you have an element of 

premeditation. 

Now, the k i l l e r was behind or beside her. 

And the b u l l e t wound was from the r i g h t s i d e and t o 

the l e f t . As you can see, from the r i g h t s i d e and t o 

the l e f t . 
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There i s a high p r o b a b i l i t y the shooter was 

r i g h t handed. You cannot t e l l much from the angle of 

the b u l l e t , of course, except l a t e r on i n testimony, 

she was speaking i n her Native tongue and she probably 

had her head bowed. 

But because of the blood evidence t h a t seeped 

from her head, we can f i g u r e that she was shot at the 

scene and not — 

MR. MURPHY: Objection, Your Honor. This i s 

f a c t s not i n evidence. 

THE COURT: That's true. 

MR. OSWALD: L o g i c a l inferences, Your Honor, 

from the scene. 

THE COURT: We had evidence t o that? 

MR. OSWALD: I t ' s l o g i c a l inferences from the 

scene of the crime and photos. 

THE COURT: I t h i n k you are e n t i t l e d t o make 

your argument. 

The o b j e c t i o n i s overruled. 

MR. OSWALD: Because of the blood evidence, 

f o l k s , she was probably not c a r r i e d there, so she 

probably walked t o the c l i f f . 

A l s o , no evidence of any q u a n t i t y of blood 

around except around her head where the blood drained 

from her l i f e l e s s body on the frozen hardpan. 
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Now, Anna Mae was l e f t t o decompose there 

without regard f o r any d i g n i t y . This suggests the 

k i l l e r s were i n a hurry, but c l e v e r enough to p i c k 

up — and p i c k a ravine-type of b u r i a l s i t e f o r her. 

This a l s o suggests that the k i l l e r s had 

l i t t l e regard f o r t h i s human being. The manner of 

death, the l o c a t i o n , the mechanism of death s t r o n g l y 

suggests h o s t i l e , contemptuous-like f e e l i n g s towards 

t h i s woman. 

This a l s o suggests that i t was planned out, 

premeditated because i f t h i s k i l l i n g was done i n the 

heat of passion, i t ' s an unusual spot to-march someone 

to a c l i f f over some kind of a jealousy argument of 

some s o r t . 

So one could guess from the scene of the 

crime t h a t i t could have been someone or a group t h a t 

would f e e l no sympathy or respect towards t h i s human 

being. 

Anna Mae was wrongly accused of being an 

informant and was sent to e t e r n i t y because of i t . 

Now, i f you j u s t took t h i s crime scene 

a n a l y s i s , f o l k s , and held i t up t o the l i g h t , and i f 

you meshed Looking Cloud's testimony about how i t 

happened, i t ' s p r e t t y c l o s e . There were no missing 

person r e p o r t s on Anna Mae. There was a warrant, but 
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no missing person reports. Only one person t r i e d 

c a l l i n g the p o l i c e i n Denver. 

I f Candy Hamilton would have t o l d her s t o r y , 

f o l k s , the FBI could have been on the t r a i l of these 

WKLDOC people l i k e Thelma Rios and the others. Had 

Angie t o l d immediately what she knew t o the FBI i t — 

they would have been l e d t o Denver, probably t o John 

Graham, A r l o Looking Cloud, Theda Clarke years ago. 

J u s t i c e would have been served years ago. 

Si l e n c e , though, from these people occurred 

because of some b l i n d l o y a l t y t o an o r g a n i z a t i o n whose 

co r r u p t i o n masked i t s e l f i n p r i n c i p l e ideology. 

Perhaps more p a i n f u l to Anna Mae than the b u l l e t was 

the b e t r a y a l of the people that she embraced. 

I'm going to t a l k about c e r t a i n concepts, 

f o l k s , i f I can now, and then I w i l l t a l k about 

i n d i v i d u a l witnesses. The f i r s t concept I want t o 

t a l k about i s the informant s t a t u s . Angie Begay heard 

that she was an informant because of that phone c a l l . 

Leonard P e l t i e r f e l t she knew too much and put a gun 

to her head i n Farmington, New Mexico a few months 

e a r l i e r . 

Anna Mae a l s o heard i n that motor home, that 

agent begged f o r h i s l i f e and I shot him anyway. Such 

callousness, f o l k s , about human l i f e would p l a y out, 
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again, s i x months l a t e r w i t h Anna Mae. A f t e r a l l , i f 

you r e a l l y t h i n k about i t , P e l t i e r ' s statement i n the 

wrong hands would have sunk him. 

Kamook knew of the accusations a l s o , f o l k s , 

of her being an informant. Being a perceived 

informant against an o r g a n i z a t i o n that has s e c r e t s t o 

hide would probably get someone k i l l e d . 

Informant stat u s , f o l k s , equals motive. The 

k i l l i n g was committed by a group of persons, whether 

a c t u a l l y present or not. Motivated t o keep t h e i r 

secrets hidden. Anna Mae could have exposed bomb 

making, unsolved k i l l i n g s of FBI agents, and the 

whereabouts of f u g i t i v e s . She j u s t knew too much. 

Two independent witnesses, f o l k s , saw t h i s i s 

what we do t o informants ( i n d i c a t i n g ) . The t h r o a t 

s l a s h i n g i n that Denver house as to how they are going 

to deal w i t h informants. 

F i n a l l y , a judge i n P i e r r e who l e t her out on 

b a i l helped s i n k Anna Mae as a perceived informant. 

Kidnapping, f o l k s . Anna Mae was taken 

against her w i l l t o Rapid C i t y . I f I leave here, you 

w i l l never see me a l i v e again. Remember those words? 

Tied up and hauled i n the back of a P i n t o hatchback. 

A r l o Looking Cloud o f f e r e d t h i s information years ago. 

I t ' s a f a c t o r t h a t i m p l i c a t e s himself as much as the 
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others. 

I f you ignore Looking Cloud, and l e t ' s — 

l e t ' s ignore that f o r a minute. Let's assume he plead 

the f i f t h . Didn't t e s t i f y f o r a minute. This 

evidence i s s t i l l overwhelming that Anna Mae was 

kidnapped from Denver. 

Angie Begay Janis's phone c a l l , George P a l f y , 

Troy Lynn — we can take a l l of t h e i r testimony,-' t w i s t 

i t , t u r n i t upside down. Do what you want, but 

s c r u t i n i z e i t , and there i s one piece of Troy Lynn's 

testimony t h a t stands out as probably the biggest 

c i r c u m s t a n t i a l , l o g i c a l inference of a kidnapping. 

And t h a t i s Troy Lynn t r i e d to c a l l the p o l i c e . One 

doesn't c a l l the p o l i c e because you t h i n k you are 

going on v a c a t i o n f o r a r i d e i n a car. Troy Lynn 

knew. George P a l f y knew. Angie J a n i s knew. She was 

t i e d up. My goodness sakes. 

Now, not only the c a l l , but John Graham 

showed a consciousness of g u i l t when he denied 

everything t o Ecoffey and Pourier i n 1994. He t o l d 

them, f i n a l l y , okay, okay, I drove her from Denver to 

the r e s e r v a t i o n . At the time he s a i d t h i s Anna Mae 

had been dead f o r about 19 years. And i f he a c t u a l l y 

thought i t was an innocent t r i p , don't you come wit h 

i t t o Ecoffey and Pourier? 
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How about Anna Mae c r y i n g at WKLDOC. And 

Candy Hamilton saying to a di s t r a u g h t Anna Mae, come 

to Oglala. You w i l l be safe there. People care f o r 

you. F i n a l l y , though, Candy s a i d , i t appeared t h a t 

Anna Mae was not fre e t o leave WKLDOC. 

Cleo M a r s h a l l Gates seeing a qu i e t Anna Mae 

being escorted and l e d t o a c h a i r i n her house. No 

one has s a i d Anna Mae jumped i n the car i n Denver and 

wanted to go except t h i s guy here. He's the only one 

to have i m p l i e d that i n 1994. 

Sure, she t o l d Troy Lynn and P a l f y — I am 

t a l k i n g about Anna Mae — she t o l d those two t o back 

o f f , the same as any of us would do t o p r o t e c t or save 

some of our c h i l d r e n or our f r i e n d s or loved ones. 

You know tha t s t o r y . You know how Troy Lynn t e s t i f i e d 

to t h a t . 

Troy Lynn t e s t i f i e d as t o the f l a n k i n g as 

Anna Mae was l e d away. Theda, Anna Mae, and John 

Graham i n the hallway. Theda s a i d , get out of the 

F'ing way. Folks, t h i s i s an abduction, a s e i z i n g , 

and a c a r r y i n g away of a human being. C a r r y i n g away 

doesn't mean l i f t i n g up and hauli n g l i k e a 

wheelbarrow. Carrying away means she was kidnapped, 

f o l k s . 

I w i l l remind you, the burden of proof i s on 
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the s t a t e , but i n order f o r you to f i n d reasonable 

doubt of a kidnapping — i f you are going to f i n d a 

reasonable doubt th a t that took place, you w i l l have 

to f i n d Troy Lynn i s l y i n g , Angie Begay J a n i s i s 

l y i n g , George P a l f y i s l y i n g ; plus you then have t o 

completely ignore the evidence of motive. 

And then you have t o ignore our crime scene 

a n a l y s i s t h a t we j u s t walked through.. 

And then i f you want, now, throw Looking 

Cloud i n t o t h i s mix. Even though others — others saw 

the t y i n g , besides j u s t A r l o , that evidence i s 

corroborated, f o l k s . Not j u s t him. 

F i n a l l y , t o f i n d reasonable doubt t o a 

kidnapping, f o l k s , you w i l l a l s o have t o ignore John 

Graham's statement. I'm ready to leave t h i s p lace and 

I ' l l probably spend the r e s t of my l i f e i n j a i l . 

I want to t a l k about the death. There i s an 

i n s t r u c t i o n c a l l e d the corpus delicti. You can f i n d 

beyond a reasonable doubt th a t Anna Mae i s dead, 

f o l k s , by a b u l l e t wound to her head. That's c l e a r . 

So even i f one of you t h i n k s t h a t maybe Theda 

d i d the shooting, or A r l o d i d the shooting, you can 

s t i l l f i n d John Graham g u i l t y of murder wh i l e i n the 

commission of a felony. John Graham and Theda were 

the a c t i v e p a r t i c i p a n t s i n the c a p t i v i t y of Anna Mae 
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and she di e d during the continued kidnapping across 

s t a t e and county l i n e s . 

Now, there i s no doubt that the a c t u a l 

gunshot was i n Jackson County. But l e t me read t h a t 

venue s t a t u t e again to you. Venue i s the county or 

counties i n which a c r i m i n a l case must be charged and 

t r i e d . When a crime, or any element e s s e n t i a l t o that 

crime, i s committed i n more than one county, or the 

acts or e f f e c t s of the acts e s s e n t i a l t o the crime are 

committed i n more than one county, venue i s p r o p e r l y 

placed i n any of those counties. Any of those 

counties. The acts or e f f e c t s s t a r t e d from Denver and 

l e d a l l the way through, f o l k s . 

This i n s t r u c t i o n i s important t o note because 

no one should be able to get away wi t h t h e i r crimes 

because of county l i n e s , f o l k s . The indictment 

charges murder while i n the commission of a felon y i n 

Pennington County, but Anna Mae was kidnapped i n 

Denver, brought to Rapid C i t y , and her c a p t i v i t y 

continued. 

So the same goes f o r premeditated murder. 

Although the a c t u a l shot, f o l k s , came i n Jackson 

County on t h i s h o r r i f i c act, i t a l l began i n Denver 

and i t c a r r i e d through each county Anna Mae was hauled 

through. 
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Regarding the dates of the capture and 

execution, the j u r y i n s t r u c t i o n t a l k s about on or 

about. And I'd l i k e to read t h a t to you, f o l k s . The 

indictment a l l e g e s the offenses were committed on or 

about c e r t a i n dates. The proof need not e s t a b l i s h 

w i t h c e r t a i n t y the exact date of the offenses charged. 

I t i s s u f f i c i e n t i f the evidence e s t a b l i s h e s beyond a 

reasonable doubt the offenses were committed on a date 

reasonably near the date a l l e g e d . 

The law f a c t o r s i n , f o l k s , human memory. 

E s p e c i a l l y over 35 years. And i t does not in t e n d f o r 

a j u r y to f i n d a t e c h n i c a l i t y so that Anna Mae's f i n a l 

death — her f i n a l breath goes without j u s t i c e . 

The note. A r l o Looking Cloud saw a note 

passed. There i s corr o b o r a t i v e evidence from Cleo 

about t h a t . This wasn't any kind of note, f o l k s . I t 

was the death warrant. 

I can't t e l l you who wrote t h a t note, but 

from the a n a l y s i s we can narrow i t down. I t d i d not 

come from Denver because Anna Mae had not yet been 

found, as I c a l l i t , g u i l t y by the WKLDOC people of 

being an informant. And i t d i d not come from the 

Mar s h a l l house because i t was already i n exist e n c e . 

That leaves two places, f o l k s . I t came from 

e i t h e r WKLDOC or B i l l Means' residence i n Rosebud. 
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Understand t h a t the c a l l was made to have Anna Mae 

brought to Rapid C i t y , not to B i l l Means' house. 

Theda and John Graham were i n i t from the 

s t a r t . A r l o was the undisputed o u t s i d e r so i t i s 

l o g i c a l and commonsensical f o r A r l o t o be t o l d t o wait 

outside at K i l l s Means' house j u s t l i k e he s a i d . 

Dick M a r s h a l l took three people i n t o h i s 

bedroom. Two young men who he didn't know. They show 

up and go i n t o h i s bedroom with the door closed, and a 

note was being passed around. Think about t h i s on 

your own, f o l k s . Just t h i n k about t h a t . Any time 

someone brings a woman i n t o your house and the three 

go i n t o the bedroom, i t ' s not c e r t a i n l y a p l a n f o r a 

Christmas party. Not under these circumstances. 

The gun. The second Anna Mae's l i f e was 

s t o l e n from her, i t i s common sense t h a t i f you were 

the o u t s i d e r , perhaps others would want — would not 

want any witnesses. Let's analyze that gun t h i n g at 

the c l i f f . A r l o asks f o r the gun immediately and 

f i r e s o f f some rounds emptying i t . 

How would he know there were more rounds i n 

there? Because he knew where the ammunition came 

from. Plus i n h i s mind, f o l k s , t h i s was the only gun. 

Otherwise, why stop at Dick Marshall's? That one 

i n c i d e n t of emptying the gun t e l l s you everything that 
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you need t o know about the ammo, the gun, and the 

k i l l e r s . 

Remarkably e e r i e are John Graham's words t o 

Robert Ecoffey and M i t c h e l l Pourier i n 1994, I'm ready 

to leave t h i s place. I w i l l spend the r e s t of my l i f e 

i n j a i l . 

Wouldn't normal human beings say t o Ecoffey 

and Pourier, hey, what are you t r y i n g t o say here? I 

gave her an innocent r i d e to Rapid C i t y . And then t o 

the r e s e r v a t i o n . That's i t . 

This man claims he was j u s t along f o r the 

r i d e and he dropped her o f f at a safe house. I f 

that's true, how i s i t that A r l o Looking Cloud, Theda 

and t h i s man, John Graham, got back t o Denver i n the 

same car at the same time? 

Who are the two people t h a t are i n t h i s t h i c k 

and t h i n ? 

When A r l o showed up at Troy Lynn's, which two 

persons were watching Anna Mae already? 

Who ordered her t i e d up and then who t i e d her 

up? 

Whose g i r l f r i e n d had connections enough t o 

get the c a l l t o b r i n g Anna Mae back t o Rapid C i t y ? 

John Graham suggested t h a t he was h e l p i n g her 

get away from the FBI i n Denver and i n Rapid C i t y , and 
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Anna Mae was d i r e c t i n g t h i s t r i p . I t ' s a s t u p i d 

notion. Just p l a i n s t u p i d . I t ' s not based upon 

anything other than him wanting t o get away w i t h 

murder. 

At Troy Lynn's, w i t h a l l the people present 

and the t h r o a t s l a s h i n g , who was not present at th a t 

time? A r l o Looking Cloud. 

Theda Clarke and John Graham were there. I'm 

not t r y i n g t o say t h i s t o defend A r l o ' s honor, f o l k s . 

Rather, j u s t i l l u s t r a t e s j u s t one more example of who 

was i n t h i s from the beginning. You can f i n d t h i s man 

g u i l t y without A r l o ' s testimony. 

Let me t a l k about A r l o Looking Cloud's 

evidence. Of course, the defense i s , once a person 

has l i e d then they are a l i a r f o r l i f e . Let me get 

t h i s s t r a i g h t , f o l k s . The defense claims A r l o i s 

t e l l i n g l i e s about t h i s whole i n c i d e n t . But i t ' s the 

same t e l l i n g t h a t put A r l o himself behind bars. He 

d i d not make up John Graham's involvement years and 

years and years ago f o r a g e t - o u t - o f - j a i l - f r e e card. 

Do you t h i n k A r l o ' s so quick t h a t he has t o 

th i n k , you know what, I am going t o need a gimmick. 

Some kin d of gimmick. So I am going t o have t o kind 

of cook up some s t o r y so i f I go down f o r t h i s , i f I 

get convicted, then I am going t o have t o — maybe the 
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government w i l l give me some kind of deal, and I can 

r a t somebody e l s e o f f . Who s h a l l I pi c k ? Oh, l e t ' s 

j u s t p i c k t h i s man? No. That was a gimmick — th a t ' s 

not a gimmick he thought of. He has been t a l k i n g 

about t h i s , who was i n that car, who shot who, a l l the 

time. 

How many people that p a r t i c i p a t e s i n the 

murder of a mother c a l l the daughter and t e l l her 

about the mother's death? 

How many people that p a r t i c i p a t e d i n the 

murder of a mother t e l l the f r i e n d s about the crime? 

Remember, t h i s i s a man who turned h i s head 

and looked out the window and had tears i n h i s eyes 

when r e c a l l i n g the i n c i d e n t t o Kamook. 

Folks, the wagon of j u s t i c e i s loaded w i t h 

l i e s , i t ' s h a l f t r u t h s and d e c e i t , and i t ' s being 

p u l l e d hard from the shadows i n t o the l i g h t t o expose 

a senseless k i l l i n g of a mother. 

Robert Ecoffey. I would l i k e t o t a l k about 

th a t . He devoted many years to s o l v i n g t h i s case. No 

one dare say t h i s v e r d i c t i s a rush to judgment. Your 

v e r d i c t encompasses years of uncovering reluctance, 

f e a r , and pure l i e s . 

Robert Ecoffey and others exposed t h i s murder 

by unmasking many people whose s e l f i s h n e s s presided 
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over t r u t h ; by people whose s e l f - i n t e r e s t overrode 

s e n s i b i l i t y f o r a young lady whose body was l e f t t o 

ro t . Such dehumanization. 

Robert Ecoffey t a l k e d w i t h John Graham and 

was able t o get one of the c l o s e s t statements t o 

c r i m i n a l c u l p a b i l i t y i n t h i s case, I'm ready t o leave 

t h i s p lace. I w i l l probably spend the r e s t of my l i f e 

i n j a i l . John Graham t o l d Robert and Mitch a f t e r much 

d i s c u s s i o n t h a t he took Anna Mae t o the r e s e r v a t i o n . 

Did John Graham at that time forg e t about 

Rapid C i t y ? The WKLDOC area? Dick Marshall's place 

when t a l k i n g w i t h Bob and when he t a l k e d t o the press 

that we showed you? 

Or was i t not o f f e r e d t o Ecoffey and Pour i e r 

to conceal h i s g u i l t ? 

His g u i l t has been proven beyond a reasonable 

doubt as to a i d i n g and ab e t t i n g , f o l k s , i n a 

premeditated murder. His g u i l t has a l s o been proven 

and e s t a b l i s h e d beyond any doubt t o fe l o n y murder. 

John Graham, with legs trembling and watery 

eyes, w i t h h i s admissions and obvious omissions, t o l d 

Bob and Mi t c h everything they needed t o know. 

This i s a man who committed a heinous a c t and 

has gotten away wi t h i t f o r many years. Now he wants 

the 12 of you t o reward him once and f o r a l l f o r h i s 
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s l i d e past the a l t e r of t r u t h . 

We've t a l k e d about the dates and the county 

l i n e s . 

I would l i k e t o discuss the elements, f o l k s . 

The elements of kidnapping are that John Graham had 

the s p e c i f i c i n t e n t t o s e i z e , abduct, or c a r r y away 

Anna Mae. This does not mean he ordered i t or t h a t he 

was i n charge. Doesn't mean th a t . This means he got 

i n v o l v e d i n a c r i m i n a l venture of kidnapping Anna Mae 

p u r p o s e f u l l y . He not only was an a i d e r and abettor, 

but he was one of the p r i n c i p a l s to kidnapping her 

from Denver u n t i l she dropped to her death on t h a t 

c l i f f alone and forever. 

Look at t h i s paragraph. While Mr. Graham 

must be shown to s p e c i f i c a l l y intend t o kidnap Anna 

Mae, he may be found g u i l t y of murder while i n the 

commission of a f e l o n y such as kidnapping even i f the 

k i l l i n g was u n i n t e n t i o n a l , a c c i d e n t a l , or n e g l i g e n t . 

I f any of you s t r u g g l e w i t h John Graham as the a c t u a l 

shooter, he i s s t i l l an a i d e r and abettor, f o l k s . 

That's the bottom l i n e , too. 

The s t a t e does not have t o prove John Graham 

p e r s o n a l l y k i l l e d Anna Mae while i n the commission of 

a felony. We only have to prove the kidnapping and 

her death regardless by whose hand i t was caused by. 
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Now, the j u r y i n s t r u c t i o n f o r premeditated 

murder. Understand, f o l k s , there i s no time element 

to e s t a b l i s h premeditation. I t can happen i n a f l a s h 

or be months i n planning. Grabbing a gun, c o n s c i o u s l y 

p o i n t i n g a gun at a person, not j u s t a t a body p a r t , 

an arm or a l e g , but at the back of the head. The 

v i t a l spot that w i l l ensure her s i l e n c e f o r e v e r . And 

then p u l l i n g the t r i g g e r while somebody i s praying i s 

premeditated murder. 

The s t a t e does not have to prove who gave 

that order, f o l k s , who gave that gun, or who had sex 

with whom. Who was — or who was i n t h i s conspiracy 

complete top t o bottom. We don't have t o prove t h a t 

today. 

The independent evidence from the crime scene 

should be overwhelming, but i t ' s a l s o corroborated and 

has corroborated that w i t h what others s a i d . 

Let's assume th a t one of you may t h i n k t h a t 

Theda or A r l o d i d the a c t u a l shot. He can s t i l l be 

g u i l t y of premeditated murder as an a i d e r and abettor. 

The captain of the ship, f o l k s , and the navigator w i l l 

both s i n k i n the storm. 

Find him g u i l t y on both counts, and t r u s t 

t h i s judge t o do h i s job; not t o consider the subject 

of penalty of punishment. 
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I would l i k e t o t a l k about co r r o b o r a t i o n . 

The accomplice j u r y i n s t r u c t i o n requires you to have 

independent co r r o b o r a t i v e evidence of the k i l l i n g of 

Anna Mae other than j u s t A r l o . We already t a l k e d 

about the crime scene and how i t l i n e s up t o t h i s 

testimony. But here are some points I wanted t o b r i n g 

out f o r you. The f o r e n s i c s of the 3 2 - c a l i b e r b u l l e t , 

the head wound, x-rays, Dr. Peterson's testimony of a 

contact wound. John Graham being at Marshall's j u s t 

p r i o r t o the k i l l i n g . John Graham being an a c t i v e 

p a r t i c i p a n t the whole time. His statements t o Bob and 

Mitch i n Canada. His one statement alone should be 

s u f f i c i e n t f o r corroboration and I have already 

repeated t h a t twice. 

L a s t l y , the man who conveniently j u s t 

happened t o sto r e h i s guns at h i s parents' house, Dick 

M a r s h a l l . You j u s t judge that man's c r e d i b i l i t y . You 

heard him and you saw him on that witness c h a i r . For 

35 years, f o l k s , the c o i l s of j u s t i c e have been wound 

very t i g h t . Now i s the time. This i s not a d i f f i c u l t 

case, f o l k s . The thres h o l d of evidence has been met, 

and then some. A r l o Looking Cloud has been 

corroborated, but s t i l l , t h i s case has been shown 

beyond a reasonable doubt w i t h or without him. 

Only you f o l k s can e s t a b l i s h a c c o u n t a b i l i t y . 
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You have to shine the l i g h t of t r u t h on the darkness 

that i s now Anna Mae's. You have to get t h i s r i g h t , 

f o l k s . 

This i s the man who years ago — and, again, 

I am not defending h i s honor, f o l k s . Don't mistake 

that. But he gives i t up. He gives i t up. And he 

stands and he t e l l s them what took place many years 

ago. Yes, c r i m i n a l c o n v i c t i o n s , yes, he does. Look 

at that p r o f f e r l e t t e r , f o l k s , from the f e d e r a l 

government t o him. I t ' s not a g e t - o u t - o f - j a i l - f r e e 

card, f o l k s . 

And there i s no motive — no motive t o — f o r 

A r l o Looking Cloud against t h i s man. A r l o Looking 

Cloud, threw Theda i n there, too, and t h a t ' s 

e x c e p t i o n a l l y c l e a r . There i s no motive. Think about 

that. This i s the same s t o r y that put him s e l f behind 

bars. His i s a crime t h a t has escaped j u s t i c e f o r 

many, many, many years and i t ' s not going t o happen 

any more. 

Thank you. 

Thank you, Judge. 

THE COURT: Mr. Murphy? 

MR. MURPHY: Thank you, Your Honor. 

Good morning, l a d i e s and gentlemen. I want 

to s t a r t from both my perspect i v e and my c l i e n t ' s 
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perspective by saying thank you. You f o l k s , whether 

v o l u n t a r i l y or not, i n h e r i t e d the most d i f f i c u l t job 

assigned t o c i v i l i a n s i n t h i s democracy. And whether 

you volunteered or not, i t ' s a job tha t r e q u i r e s 

i n c r e d i b l e courage because you have accepted the 

r e s p o n s i b i l i t y of s i t t i n g i n judgment of another 

person. And some people say, w e l l , i f you don't 

volunteer, i t ' s not a courageous e f f o r t . 

But when our men and women go across the g u l f 

and go f i g h t i n b a t t l e s overseas on behalf of our 

country, the assessment of t h e i r courage i s n ' t based 

on whether they were d r a f t e d or e n l i s t e d , i t ' s 

assessed based on the acceptance of r e s p o n s i b i l i t y 

they made; what things they accepted to do; what 

r e s p o n s i b i l i t i e s they agreed to take upon themselves. 

November 30, Tuesday of l a s t week, about 

four o'clock, each of you stood up, r a i s e d your r i g h t 

hand and you took the j u r o r ' s oath. And when you d i d 

that, t h a t was the beginning of t h i s adventure and i t 

was the beginning of your acceptance of the 

r e s p o n s i b i l i t y the j u r o r s have i n t h i s system. 

The r e s p o n s i b i l i t i e s you have are not easy. 

I would never make l i g h t of the r e s p o n s i b i l i t i e s you 

have. You are being asked t o s i t i n judgment o f a man 

who has been accused of murder. The judge's 
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i n s t r u c t i o n s o u t l i n e f o r you some of your 

r e s p o n s i b i l i t i e s . 

F i r s t and foremost to put aside sympathy and 

b i a s . You heard Mr. Oswald j u s t a few moments ago 

repeatedly use the phrase mother, and we t a l k e d about 

that i n j u r y s e l e c t i o n . How they would t r y t o get you 

sympathetic to look through the evidence through t h a t 

window, through those glasses, so that you would rush 

to judgment against my c l i e n t , John. He repeatedly 

used that phrase, mother. Why? Of course, t o appeal 

to your sense of sympathy which the judge has t o l d you 

i s not proper. 

The other r e s p o n s i b i l i t y the judge o u t l i n e d 

f o r you i n the i n s t r u c t i o n s i s t o c r i t i c a l l y examine 

the f a c t s , and that i s going t o be so important 

through t h i s case because as you are going t o hear 

l a t e r on, there i s a huge d i f f e r e n c e between a theory 

and a f a c t . 

So I am going to s t a r t w i t h one of the j u r y 

i n s t r u c t i o n s that goes to the issue of how you 

c r i t i c a l l y examine the f a c t s . I apologize, f o l k s . I 

am new t o t h i s technology. I am going t o read 

i n s t r u c t i o n number f i v e . Page 16 of your packet. The 

h i g h l i g h t e d s e c t i o n . I f any member of the j u r y has a 

reasonable doubt that Mr. Graham committed the offense 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

charged or a reasonable doubt as to any s i n g l e f a c t or 

element necessary to c o n s t i t u t e the offense charged i n 

a p a r t i c u l a r count, then i t i s that j u r o r ' s duty t o 

give him the b e n e f i t of the doubt and vote f o r a 

v e r d i c t of not g u i l t y on that count. 

I t ' s what I mean when I say you have accepted 

the r e s p o n s i b i l i t y of engaging i n a c r i t i c a l 

examination of each and every f a c t . Because as I want 

to t a l k t o you i n a b i t , what you heard from the 

witness stand i s not — does not make i t a f a c t . You 

have to decide what i s a f a c t . There i s f l u f f , there 

i s f a c t s , there i s speculation, there i s a l l s o r t s of 

s t u f f . And you have to make that d e c i s i o n . What do I 

r e a l l y b e l i e v e . What has the st a t e r e a l l y proven to 

me, and that's what I am t a l k i n g about i n regard t o 

the c r i t i c a l examination. 

The other assignment or r e s p o n s i b i l i t y you 

accepted was t o apply the beyond a reasonable doubt 

standard. And as we t a l k e d about i n j u r y s e l e c t i o n , 

that's not how we conduct our day-to-day l i v e s . We 

don't make assessments on a day-to-day b a s i s by 

demanding proof beyond a reasonable doubt. We operate 

on hunches and bi a s and speculation. 

But we're not i n day-to-day l i f e here. We're 

i n a t r i a l . And t h i s man, John Graham, i s accused of 
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murder. We have t o up the ante. Elevate our 

a n a l y s i s . Require at every juncture that the s t a t e 

proves i t s case beyond a reasonable doubt. That 

a p p l i e s t o elements, and i t a p p l i e s t o f a c t s . 

One of the toughest r e s p o n s i b i l i t i e s you have 

i s being t o l d that i t i s your duty to vote not g u i l t y 

i f the s t a t e hasn't met i t s burden. You may f e e l 

and — Mr. Oswald c l e a r l y wanted you t o f e e l — th a t 

you would be l e t t i n g down the system or the memory of 

Annie Mae i f you didn't vote g u i l t y . 

Look at the judge's i n s t r u c t i o n s on 

reasonable doubt. Right up there. The word duty. I t 

i s your duty and you honor the duty and you honor the 

oath you took when you force the s t a t e t o prove i t s 

case beyond a reasonable doubt. You are not l e t t i n g 

down the system. You are not l e t t i n g down anybody. 

You are f o l l o w i n g your oath and adopting the duty t h a t 

you agreed t o take on. 

I mention the emphasis on f a c t s , not on 

t h e o r i e s . There are or there i s a huge d i f f e r e n c e 

between f a c t s and t h e o r i e s . Theories can be 

i n t e r e s t i n g , they can be i n t r i g u i n g , they can be 

compelling. But unless — i n a c r i m i n a l t r i a l , unless 

a theory i s supported every step of the way by f a c t s 

that you b e l i e v e have been proven beyond a reasonable 
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doubt, a theory means nothing. 

The theory that the s t a t e supports or puts 

forward i n the case — or the many t h e o r i e s t h a t you 

heard about over the l a s t s i x or seven days of 

testimony, were not supported by f a c t s t h a t were 

proven beyond a reasonable doubt. 

Now, one of the things that you have t o 

consider i n t h i s case — part of your job as a j u r o r 

i s t o consider the elements of the offense or the 

offenses. But I want to say or suggest t o you that 

you have t o take a step back from the elements. And 

t h i s goes t o what we heard from the witness stand. 

Before you can consider whether the s t a t e has 

proven each and every element of the crimes beyond a 

reasonable doubt, you have to make that c r i t i c a l 

assessment of what r e a l l y was proven from the witness 

stand. 

What d i d they prove out that was t r u e t h a t 

you can say you wouldn't pause or h e s i t a t e t o act upon 

i t ? 

What came from t h a t witness stand t h a t was so 

rock s o l i d I don't need t o check on i t ? 

I submit t o you very l i t t l e over the l a s t s i x 

days of testimony t h a t came from t h a t witness stand i s 

a c t u a l l y a f a c t . You have heard from witness a f t e r 
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witness a f t e r witness. Witnesses who l i e d , witnesses 

who could not keep t h e i r s t o r i e s s t r a i g h t when 

r e t e l l i n g i t over the years, and not on l i t t l e 

d e t a i l s , on major d e t a i l s . Witnesses t h a t c l a i m t o be 

i n the same l i t t l e apartment observing the same event 

at the same time and cannot keep t h e i r s t o r i e s 

s t r a i g h t . They con t r a d i c t e d each other over and over 

again. 

Witnesses that had f i n a n c i a l b i a s , who were 

i n t e r e s t e d i n becoming c e l e b r i t i e s or heroes. That i s 

what you heard from the witness stand. That was the 

q u a l i t y of evidence that you heard over and over 

again. 

I ask you t o ask y o u r s e l f , i f the s t a t e ' s 

witnesses r e a l l y observed these events, were r e a l l y 

there p e r c e i v i n g the events as they happened, then why 

can't any one of them keep t h e i r s t o r y s t r a i g h t from 

month t o month. Because as we heard, many of these 

witnesses have given the statements 13, 14 times. 

Some of i t going back 20 years, much c l o s e r t o the 

events. On major d e t a i l s they could not keep i t 

s t r a i g h t . And they c l a i m t o be two or three of them 

i n the same room and they are c o n t r a d i c t i n g each other 

on huge matters such as who was present and when 

things happened. I f they had r e a l l y p erceived the 
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events they claimed to have perceived, they wouldn't 

have had so much troub l e r e t e l l i n g the s t o r i e s over 

and over again. 

As a j u r o r being asked t o c o n v i c t my c l i e n t 

of murder, I would — I would hope that you would have 

been presented w i t h b e t t e r q u a l i t y evidence. Before 

you are asked t o c a l l somebody a murderer, you deserve 

b e t t e r q u a l i t y evidence than what was presented here. 

My c l i e n t , somebody who has been accused of murder and 

of rape, he deserves b e t t e r q u a l i t y evidence. 

This case i s 35 years o l d . And i n 35 years, 

they have t r i e d t h i s case twice before and t h a t ' s 

s t i l l the q u a l i t y of evidence t h a t they can produce. 

Poor q u a l i t y , i n c o n s i s t e n t , biased, c o n t r a d i c t o r y 

evidence. 

I want to t a l k t o you about the rape 

a l l e g a t i o n . Mr. Jackley, i n h i s opening statement, 

s a i d he was going t o prove t o you beyond a reasonable 

doubt t h a t my c l i e n t raped Anna Mae Aquash. 

MR. JACKLEY: Objection, Your Honor. 

Misstatement of the record. 

THE COURT: I am not i n a p o s i t i o n t o address 

that as t o — I have no r e c o l l e c t i o n of what was 

addressed i n the opening statement. The j u r y w i l l 

have t o r e c a l l t h a t on t h e i r own. 
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MR. MURPHY: I w i l l t e l l you i t i s my 

r e c o l l e c t i o n that such an accusation was l e v e l e d 

against my c l i e n t . That i s the v i l e s t accusation one 

can make against a man. An accusation t h a t has been 

haunting my c l i e n t since 2008 when A r l o Looking Cloud 

f i r s t made i t . 

You sat through s i x days of testimony and 

what d i d you hear about that accusation? What q u a l i t y 

of evidence was presented on tha t p o i n t , which was 

c l e a r l y a p o i n t that was brought i n f o r one reason and 

one reason only, and that reason was t o assassinate 

h i s character; to get you people to hate him. 

What was the evidence you heard? You heard 

A r l o admit t h a t since 1994 he has been t e l l i n g and 

r e t e l l i n g t h i s s t o r y and even when he was p o i n t blank 

asked by Kamook and Troy Lynn, d i d you ever see 

anything funny going on between Annie Mae and John he 

s a i d no. They played cards, they t a l k e d , they looked 

l i k e f r i e n d s . 

But then i n 2008, when my c l i e n t i s 

.brought — when h i s charges are dismissed i n f e d e r a l 

court and he's brought over t o s t a t e court, he's 

w i l l i n g t o t e l l the Grand Jury under oath, oh, yeah, I 

walked by the bedroom where they were i n s i d e . The 

bedroom where he s a i d p r e v i o u s l y they had been p l a y i n g 
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cards and I heard sex noises. 

That i s the sum t o t a l of the evidence t h a t 

was presented t o you over about 18 witnesses t o 

subs t a n t i a t e an accusation against a man tha t he raped 

a woman who he considered h i s f r i e n d . You deserve 

more and he deserves a h e l l of a l o t more. 

I t was an i r r e s p o n s i b l e , r e c k l e s s c l a i m and 

you should care because i t ' s i n d i c a t i v e of how f a r 

they w i l l go on j u s t p a t h e t i c evidence t o t r y t o r u i n 

somebody and t o t r y to assassinate t h e i r character so 

you w i l l have a sense of umbrage and forget your 

r e s p o n s i b i l i t i e s t o apply the law and demand proof 

beyond a reasonable doubt. That's one statement by 

A r l o they say was proof of a rape. 

A r l o , a man, who as p a t h e t i c as he, i s 

somebody who I don't t h i n k any of us would ever even 

have walk t h e i r dog much l e s s r e s t a rape accusation 

on h i s words. 

That's why we have the beyond a reasonable 

doubt standard. To pr o t e c t people l i k e John from weak 

a l l e g a t i o n s based on h o r r i b l e q u a l i t y evidence. 

That i n c i d e n t , the rape a l l e g a t i o n , i s not 

the only instance of u n f a i r p l a y that you heard during 

the course of t h i s t r i a l . The prayer a l l e g a t i o n . 

Do you r e c a l l when A r l o was on the stand and 
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we t a l k e d about a time when he was before a Grand 

Jury? During t h a t time before the Grand Jury, he was 

asked by Mr. Oswald, was she praying. And A r l o s a i d , 

no. Point blank. And then I read the h i g h l i g h t e d 

s e c t i o n of t h i s sworn statement. And i t ' s important 

that i t ' s a sworn statement because one of the 

i n s t r u c t i o n s that the judge gave you i s t h a t p r i o r 

i n c o n s i s t e n t statements break i n t o two groups. 

Unsworn statements, you can only consider those t o 

show tha t somebody changed t h e i r s t o r i e s . But i f 

somebody i s presented w i t h a sworn statement by them, 

during a t r i a l , t hat statement i s evidence. 

So what happened during the t r i a l ? I read to 

A r l o t h i s statement, where, during h i s Grand Jury 

testimony, a f t e r — 

Can you see that, f o l k s ? Is i t focused 

enough? Thanks. 

I t was a f t e r he s a i d , no, she wasn't praying, 

Mr. Oswald s a i d , now, A r l o , during the break you 

t a l k e d t o Marty Jackley about the prayer i s s u e and we 

asked you then i f you wanted to come back and discuss 

i t a l i t t l e more. Can we discuss i t some more? Yes. 

And then we get to the next page, you 

discussed a l i t t l e b i t more about you saw or heard 

some prayer from Anna Mae. Now, does th a t r i n g a b e l l 
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to you now? Answer. She seemed l i k e she was praying. 

They b a s i c a l l y t o l d A r l o what t o say. And 

you saw him on the stand. He i s the most p l i a b l e guy 

i n the world. He i s putty that can be molded. You 

j u s t wind him up, t e l l him what you want him to say. 

And what d i d A r l o say when I confronted him w i t h that? 

I s a i d , they t o l d you they wanted the drama and you 

were w i l l i n g t o give i t to them, and he s a i d , yeah. 

I submit t o you that i f I engaged i n t h a t 

kind of conduct I'd probably l o s e my l i c e n s e t o 

p r a c t i c e law. Coaching, p u t t i n g words i n a witness's 

mouth. They do i t during a Grand Jury proceeding. 

I t would be nice i f that was the only type of 

misconduct t h a t we saw i n the way they have 

manipulated witnesses and manipulated evidence. The 

only John Boy statement. R e c a l l w i t h Kamook and Troy 

Lynn. A r l o , t h i s drug-addicted, strung-out career 

c r i m i n a l , p a t h o l o g i c a l l i a r , i s there i n the car and 

they are i n t e r v i e w i n g him and A r l o asks one question 

of Kamook. How many people should I i m p l i c a t e and 

Kamook's statement, only John Boy. And he asks, only 

John Boy? And Troy Lynn says, back at John Boy. 

Kamook, a person at tha t p o i n t who i s working 

f o r the FBI — she didn't want t o admit t h a t . Let's 

face i t . This i s 2000. Between 2000 and 2003, t h i s 
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woman gets p a i d 50 grand tax f r e e t o do ten 

int e r v i e w s . Her husband i s the U.S. Marshal. The 

lead i n v e s t i g a t o r . The FBI i s l i s t e n i n g i n on the 

recording device. She i s an FBI employee at t h i s 

p o i n t . They get to throw her 50 grand tax f r e e t o do 

some i n t e r v i e w s . 

And what does she f o l l o w up a f t e r she t e l l s 

A r l o , only i m p l i c a t e John Boy, because i t ' s come down 

p r e t t y much to, uh, l i k e your word against h i s , you 

know. And A r l o admitted they had t o l d him tha t my 

c l i e n t , way back then, was making s t u f f up against 

him, which wasn't true. My c l i e n t had never 

i m p l i c a t e d him. We heard the same t h i n g about Dick 

M a r s h a l l . A r l o had been t o l d Dick M a r s h a l l i s r a t t i n g 

you out. Give us information about him. 

A r l o had been t e l l i n g a s t o r y from the e a r l y 

90s on and only i n 2008 when Dick M a r s h a l l became a 

suspect d i d suddenly Dick Marshal and the gun appear. 

They spoonfed him from the get go. 

I submit t o you i f I conducted myself w i t h a 

witness, l i k e Kamook d i d w i t h A r l o , I would be charged 

wit h witness tampering. T e l l i n g a witness who t o 

i m p l i c a t e . I t ' s c r i m i n a l . But that's the q u a l i t y of 

the evidence they want you t o co n v i c t my c l i e n t f o r 

murder on. You should be outraged. 
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This i s a 35-year i n v e s t i g a t i o n and they want 

you t o f i n d him g u i l t y of two counts of murder when 

they have FBI employees t e l l i n g witnesses who to 

f i n g e r . 

I s a i d before, you can't get t o the elements 

u n t i l you f i n d out what i s f a c t , what i s f i c t i o n . 

What i s f a c t , what i s f l u f f , because a l o t of what we 

heard i s j u s t p l a i n f l u f f . 

Let's s t a r t i n Denver. What happened i n 

Denver? The sources are Troy Lynn, Angie, George 

P a l f y , and A r l o . As I i n d i c a t e d before, and you heard 

i t , they could not keep t h e i r s t o r i e s s t r a i g h t about 

anything. Whether Annie Mae was i n the basement or a 

bedroom; whether Annie Mae was t i e d up, whether she 

wasn't; whether A r l o was there or whether he wasn't; 

how many people were i n the room, what they were 

doing, et cet e r a . They couldn't keep t h a t s t r a i g h t at 

a l l . 

And they gave t h i s i n c r e d i b l y i n c o n s i s t e n t 

time l i n e which i s relevant because i t goes t o the 

c e l e b r i t y i s s u e or the cottage i n d u s t r y i s s u e . I want 

you t o r e c a l l back to George P a l f y ' s testimony and 

Troy Lynn's testimony. Troy Lynn s a i d a bunch of 

people showed up a l l of a sudden and there was a short 

meeting, 15 t o 30 minutes at most. They l e f t . Theda 
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s t a r t e d saying we've got t o go now. And th a t ' s when 

she goes — she, Troy Lynn, goes back and makes some 

c a l l s . T r i e s t o c a l l the p o l i c e and makes some other 

c a l l s . And th a t ' s r i g h t before they are l e a v i n g . 

And as a si d e note, that's a l s o when she s a i d 

she made tha t dramatic statement, i f I leave here 

y o u ' l l never see me a l i v e again. 

And I don't want to digress too much, but 

when we were t a l k i n g w i t h Kamook, she gave — Troy 

Lynn gave th a t huge inter v i e w , nine cassettes w i t h 

A r l o and then ten more cassettes by h e r s e l f . When she 

was being interviewed ten years ago, that traumatic 

statement never made i t i n t o the record. That only 

got added on l a t e r as t h i s case has became the cause 

celeb. 

But l e t ' s go back t o Troy Lynn's testimony. 

P r e t t y concise short meeting. C a l l s . They go. 

George P a l f y gets up on the stand. He says, 

yeah, I got a c a l l . I was at the AIM house. I don't 

know i f she was l o o k i n g f o r me, but she s a i d , can you 

come over. And he s a i d , I d i d my paperwork. I had t o 

f i n i s h up my paperwork which took another h a l f hour, 

45 minutes. And then I drove across town, which took 

another 45 minutes. So at the e a r l i e s t , he got there 

an hour, more l i k e l y an hour and a h a l f , a f t e r the 
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c a l l . 

Why does t h i s t i m e l i n e mean anything? The 

reason i t means something i s because both Troy Lynn 

and George P a l f y claimed to have been i n the room when 

one of the Crusade f o r J u s t i c e guys made t h i s gesture. 

George P a l f y would have a r r i v e d an hour a f t e r that 

gesture would have been made. But i t ' s p a r t of the 

i n t e r n e t gossip m i l l t hat we heard about and the 

f a n a t i c a l obsession w i t h t h i s case. People — 

somewhere along the l i n e , t hat gesture became part of 

the case and now everybody wants to be p a r t of i t . 

And what do you remember about Troy Lynn? 

Troy Lynn s a i d over and over again i n past statements, 

she d i d n ' t know anything about what the meeting was 

about. Didn't know what they were t a l k i n g about. 

But, then, i n more recent statements, she s a i d , oh, my 

only r e s p o n s i b i l i t y , my only contact w i t h t h i s meeting 

was when I went i n , put the coffee t r a y down, turned 

around and l e f t , and t h a t ' s when I saw t h i s gesture. 

These people a l l want to get i n on the a c t i o n 

and they are w i l l i n g t o say things that are not true, 

could not be t r u e , i n order t o be p a r t of the case. 

Troy Lynn i n d i c a t e d — she was t h i s main 

witness from Denver — t h a t the explanation f o r her 

i n c o n s i s t e n c i e s and omissions was because she only 
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wanted to give minimal information. This i s the same 

g a l who spoke f o r 19 cassettes to Kamook alone. You 

probably saw when I was examining her, I had a stack 

of her p r i o r statements that was about th a t high. She 

had t a l k e d t o i n v e s t i g a t o r s . She had t a l k e d t o 

anybody who would l i s t e n . And her statements make 

her — e s p e c i a l l y her recent statements make her to be 

q u i t e the hero. 

That's the kind of testimony you got. I t i s 

not unbiased or i m p a r t i a l . I t ' s testimony by people 

who want to c l a i m to be p a r t of t h i s , and they 

c e r t a i n l y want to be the heroes i n i t . 

I would l i k e you t o t h i n k of three t h i n g s we 

can take away from the Denver testimony. And there i s 

three things t h a t I t h i n k come out as c o n s i s t e n t . 

F i r s t , the time l i n e , and t h i s i s c r i t i c a l . George, 

Angie, Troy Lynn, and A r l o a l l put t h i s event 

happening a t the end of November. George was p o s i t i v e 

about i t . Angie was p o s i t i v e about i t . And A r l o s a i d 

the one t h i n g he could say t h a t he could t i e t o some 

outside f a c t was he s a i d , I know i t happened during my 

son's b i r t h d a y . His mother had taken h i s son up t o 

S c o t t s b l u f f and t h a t 's why I was going out t o f i n d a 

d r i n k i n g buddy and h i s son was born November 27. 

The o n l y wiggle room on t h a t was Troy Lynn. 
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She s a i d Annie Mae came on November 24 and she stayed 

a week, plus or minus a day. At best that b r i n g s us 

up t o December 1 s t or 2 n d . 

Why i s t h i s p i v o t a l ? I t ' s p i v o t a l because 

that e s t a b l i s h e s the t r i p t hat my c l i e n t took w i t h 

Annie Mae. I t happened at the end of November. And 

what's going to become r e a l l y c r u c i a l i n a few moments 

when we t a l k about the WKLDOC meeting. Because as you 

know, the WKLDOC meeting was c l e a r l y e s t a b l i s h e d — 

whatever t h a t meeting was, I should say, because we 

didn't hear much about that — i t happened on 

December 15, plus or minus a day. 

You have the court documents as e x h i b i t s . 

Candy Hamilton s a i d i t happened during Dick Wilson 

Senior's t r i a l . They have a two-week gap tha t they 

have never provided you any evidence on. Two weeks 

they cannot e x p l a i n between the end of November and 

December 15, they have no explanation f o r events. Why 

i s t h i s p i v o t a l ? Because i t goes t o the safe house 

is s u e . 

I want you t o go back t o Denver. How d i d 

Annie Mae get t o Denver? Annie Mae c a l l e d Evelyn 

Bordeaux and Ray Handboy and s a i d , I need t o get out 

of here. Take me t o — take me somewhere. She di d n ' t 

t e l l them where she was going. She di d n ' t t e l l them 
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any of the d e t a i l s . She s a i d , p i c k me up and take me 

to Denver, and Annie Mae d i r e c t e d i t , day by day or 

mile by m i l e where they go. They get down t o Denver. 

She says, drop me o f f at t h i s s t r e e t corner and she 

gets out. Ray and Evelyn know nothing about where 

she's going. 

What do we know next? Troy Lynn says Theda 

brought Annie Mae over and l e f t her at my house. So 

we know Annie Mae went to Denver, made contact w i t h 

Theda and s a i d , arrange a safe house f o r me. 

And what d i d Troy Lynn say about the plans 

and the comments Theda made when they dropped Annie 

Mae o f f ? Keep her safe. Protect her. And Troy Lynn 

s a i d the p l a n was Annie Mae would stay at her place 

f o r a l i t t l e while and then move on t o the next safe 

house. 

As we see winding through the r e s t of the 

s t o r y l a t e r on, that safe house is s u e comes back over 

and over again, but what I want you t o b r i n g from t h a t 

i s t h a t we have th a t two-week p e r i o d missing from when 

John Graham takes Annie Mae up t o Rapid C i t y , and 

when — or wherever he took her, Pine Ridge — and 

when — or the v i l l a g e of Oglala — and when Annie Mae 

i s seen without anybody e l s e and — without John, 

without Theda, without A r l o , 15 days l a t e r a t the 
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WKLDOC hearing. Annie Mae was at a safe house during 

that p e r i o d of time. 

Let's go up to the WKLDOC house i n Rapid 

C i t y . And I'd ask you t o keep those two things 

separate, Rapid C i t y and WKLDOC. Rapid C i t y . A r l o i s 

r e a l l y the only witness who t e s t i f i e d about Rapid 

C i t y . And what d i d A r l o say over and over again? He, 

Annie Mae, and John stayed i n an empty apartment a l l 

day together. They got there l a t e a t ni g h t . They 

next day they stayed i n the apartment together. That 

was when he saw John and Annie Mae p l a y i n g cards and 

t a l k i n g . 

I t ' s a l s o when he s a i d John was guarding the 

fr o n t door. He was s p e c i f i c a l l y asked by Troy Lynn 

and Kamook, was John guarding the bedroom? No. He 

was guarding the f r o n t door. I asked him about h i s 

p r i o r statement. Why was he guarding the f r o n t door? 

To keep anybody from coming i n . 

At t h a t p o i n t , at the end of November, Annie 

Mae i s a f u g i t i v e and she's a f r a i d of the FBI or the 

Marshal s e r v i c e k i c k i n g down the door, so her f r i e n d 

John Graham i s guarding the f r o n t door. 

They a l s o — or A r l o a l s o says, and Angie 

Ja n i s confirmed t h i s . That t r i p i n November t h a t John 

Graham was on happened i n the end of November and they 
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were back i n Denver i n two days. John Graham took 

Annie Mae t o a safe house. Dropped her o f f . They 

were back i n Denver i n two days. And we don't know 

what happened between the end of November and 

December 15, but i t c l e a r l y d i d not i m p l i c a t e John 

Graham. 

That's where we get to the WKLDOC house. 

Candle Hamilton, the only witness who t e s t i f i e d , 

December 15, c l e a r as a b e l l , she had t e s t i f i e d about 

that under oath m u l t i p l e times before. She s a i d , I 

was there. I spent the night w i t h my f r i e n d Kathy 

James, who was a witness at the t r i a l . You w i l l see 

i n the e x h i b i t , December 16, Kathy James was a witness 

at the Dick Wilson t r i a l . 

Now, the s t a t e t r i e d t o get her confused or 

t r i e d t o get her t o change her s t o r y and say, w e l l , 

couldn't i t have been t h i s deposition? Couldn't you 

have been a t a d e p o s i t i o n e a r l i e r i n December? She 

s a i d , I am a l e g a l worker. I know the d i f f e r e n c e 

between a t r i a l . I asked her, t h i s i s a t r i a l , r i g h t ? ' 

Yeah, t h i s i s a t r i a l . That's what I went t o . 

She was a t the Dick Wilson t r i a l on 

December 15. And tha t date i s probably e s t a b l i s h e d 

beyond dispute because when Mr. Ecoffey was up on the 

stand, he admitted t h a t he had t r i e d t o cross 
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reference the Dick Wilson Senior t r i a l and the R u s s e l l 

Means t r i a l . The only date those two t r i a l s had i n 

common of December 15. I t was the l a s t day of the 

Russ Means t r i a l and the f i r s t day of the Dick Wilson 

t r i a l . 

What do we know about WKLDOC? What we know 

about WKLDOC i s at that p o i n t Annie Mae Aquash was 

c l e a r l y not i n anybody's custody. There was c l e a r l y 

no kidnapping there. She meets Candy f o r c o f f e e i n 

the kitchen three steps from the back door. She i s 

not t i e d , she i s not r e s t r a i n e d , she i s not — Candy 

says, hey, do you want to come back down t o Oglal a . 

You know, I know you are running from the feds. You 

might be safe there. Annie Mae says no. C l e a r l y not 

kidnapped. 

A l s o , Candy Hamilton t r a v e l s throughout the 

WKLDOC house t h a t day. U p s t a i r s , downstairs, i n the 

kitchen, et cet e r a . Says she know — she knew what 

John Boy looked l i k e . He wasn't there, Theda wasn't 

there, A r l o wasn't there. 

One of the i n s t r u c t i o n s on the elements of 

felony murder i s t h a t i f you are t o f i n d Mr. Graham 

g u i l t y of f e l o n y murder, you must f i n d t h a t Ms. Aquash 

died as a r e s u l t of or while committing kidnapping, or 

a i d i n g and a b e t t i n g kidnapping. As a r e s u l t of or 
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while the kidnapping was going on. 

This i s sometimes c a l l e d the causal break 

i n s t r u c t i o n . The kidnapping has t o be the cause of 

the murder. There has t o be a continuous connection 

between those two events. I f there i s a break between 

those two events, felony murder has not occurred; or 

at l e a s t i t has not occurred i n regard t o my c l i e n t . 

That i s why that two-week break becomes such 

a huge i s s u e because they haven't proven t o you one 

b i t by any evidence where the heck Annie Mae was and 

what she was doing between the end of November and 

December 15. 

My c l i e n t cannot be g u i l t y of the crime of 

felony murder. They have t o show a continuous 

t r a n s a c t i o n ; that she was continuously kidnapped and 

that he was in v o l v e d i n t h a t and they don't have him 

at WKLDOC. They don't have him i n the State of South 

Dakota. They don't have an explanation f o r two weeks 

that evaporated. 

The other t h i n g I want t o t a l k about WKLDOC 

i s t h i s i s one of the f i r s t good examples or the 

theory versus f a c t i s s u e ; s p e c u l a t i o n versus what's 

r e a l i t y . What was the — the only witness about 

WKLDOC was Candy Hamilton. 

The s t a t e has t r i e d t o a l l e g e and 
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speculate — put forward t h i s theory t h a t some 

Tri b u n a l occurred at WKLDOC where Annie Mae was found 

g u i l t y of being an informant or g u i l t y of treason. I t 

would make a great law and order episode, but what 

f a c t s do they have t o support i t ? Not one f a c t . 

Candy Hamilton s a i d she was i n the house a l l 

day. There were some people having a meeting i n the 

other room. She never heard Annie Mae's name 

mentioned. She never heard the word informant 

mentioned. I t was — there was no screaming or 

anything l i k e t h a t . I t was j u s t a meeting i n another 

room. 

She a l s o s a i d something i n t e r e s t i n g . She 

s a i d I was a lady from the south. I was not upper 

echelon i n AIM. I was not somebody who was a leader 

allowed t o be i n a decision-making r o l e . Yet they 

allowed her t o have fr e e access t o the house and roam 

around a l l day when they are supposedly conducting a 

Tri b u n a l to co n v i c t Annie Mae? I t was pure 

s p e c u l a t i o n . We know nothing about what t h a t meeting 

was about. 

Consider a l l the other options. There are 

500 c r i m i n a l t r i a l s going on at t h i s p o i n t . Annie Mae 

i s up t o her ass — pardon me — up t o her neck i n 

a l l i g a t o r s . She's got explosive charges and 
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kidnapping — or grenade charges and o b l i t e r a t e d 

s e r i a l numbers charges out of P i e r r e at t h i s time. 

She's on the run. She's a f u g i t i v e . That meeting 

could have been about her l e g a l chances, about her 

l i k e l i h o o d of going to p r i s o n , i t could have been 

about anything. I t might not even have been about 

her. They have speculated and they have concocted 

t h i s theory, but they have no support f o r i t . 

So we've got the reasonable doubt e s t a b l i s h e d 

i n Rapid C i t y about what the two-week p e r i o d means. 

We e s t a b l i s h e d t h a t . We go to t h i s i s s u e about 

whether there was a meeting or not. 

We a l s o go back to the safe house i s s u e . And 

the safe house is s u e i s important and i t comes up 

again because we t a l k e d about t h i s two weeks t h a t they 

can't e x p l a i n , but there was a question put t o Troy 

Lynn Yellow Wood by the s t a t e . Why didn't you f o l l o w 

up? I f Annie Mae had been taken out of your house and 

i f you were concerned about how safe she was, why 

didn't you f o l l o w up on i t ? And she s a i d , w e l l , a 

couple weeks a f t e r she l e f t , I got a c a l l from my 

f r i e n d Wilma Blacksmith who l i v e s i n Ogl a l a . And she 

s a i d Annie Mae was f i n e . She was safe i n O g l a l a . 

What i s Oglala? Oglala i s a v i l l a g e on the 

r e s e r v a t i o n . That two-week — that c a l l two weeks 
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l a t e r from Wilma to Troy Lynn would have been during 

t h i s p e r i o d of time when the s t a t e can't e x p l a i n where 

Annie Mae was. 

What d i d John Graham t e l l Ecoffey and 

Pourier? I dropped Annie Mae o f f at a v i l l a g e on the 

re s e r v a t i o n . 

Dick and Cleo's house. Let's move i t up to 

the next step. Timing, again, comes i n t o p l a y . What 

d i d Cleo say and what d i d she admit t o saying 

p r e v i o u s l y under oath? The f o l k s that came t o her 

house came there r i g h t a f t e r Thanksgiving. Again, 

h e l p i n g t o e s t a b l i s h the two-week gap tha t the s t a t e 

can't e x p l a i n between when John was w i t h Annie Mae and 

when Annie Mae was seen a l i v e at WKLDOC two weeks 

l a t e r . 

What do we know about what happened at Dick 

and Cleo's house? What i s uncontroverted, not 

disputed, by e i t h e r of those witnesses? There was no 

gun. There were no b u l l e t s i n th a t house. The 

meeting was about — or the d i s c u s s i o n was about, 

could they leave Annie Mae at Dick and Cleo's house. 

Why would they have picked Dick and Cleo's 

house. Well, Dick t a l k e d q u i t e a b i t about t h i s . 

Everybody knew t h e i r house, Cleo e n t e r t a i n e d 

everybody; and they were the kind of people t h a t were 
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AIM supporters t h a t i f people needed help, t h a t ' s 

where they came. 

What d i d Dick and Cleo say was the reason f o r 

them t o come t o the house? I t was t o leave Annie Mae. 

I t wasn't t o k i l l her. I t wasn't t o harm her. I t 

wasn't t o do anything, bad. I t was t o leave her. 

And one of the things t h a t I want t o go back 

to i s what Cleo a c t u a l l y s a i d at the t r i a l i n p r i o r 

sworn statements she gave. The i m p l i c a t i o n by the 

st a t e has been t h a t when they went t o Dick and Cleo's 

house they were asking Dick and Cleo t o p a r t i c i p a t e i n 

the kidnapping of Annie Mae. 

I showed Cleo two of her p r i o r sworn 

statements on t h i s i s s u e . What d i d he say t o you at 

that time? He being Dick M a r s h a l l . He s a i d , they 

want us t o keep her here. What d i d you understand 

that t o mean? To hide her. This i s substantive 

evidence. This i s evidence you can consider because 

i t was under oath. 

On a previous time, sworn statement, was 

there some request made of you and Dick t h a t evening 

by these people? Well, they came i n , they went — 

they came out of the bedroom and c a l l e d me i n the 

kitchen and he s a i d they want us t o keep her here. 

Who s a i d t h a t ? Dick. I s a i d , what f o r ? I don't 
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know. Just keep her here. And I s a i d , no. 

When John was with Annie Mae i n l a t e 

November, he was helping or t r y i n g t o help her f i n d a 

safe house. I t didn't work out at Dick and Cleo's but 

i t worked out somewhere e l s e i n Oglala, and t h a t ' s 

what Wilma Blacksmith's c a l l was a l l about. 

Ogl a l a i s important because what d i d Troy 

Lynn — or I am so r r y — Candy Hamilton say when she 

was t e s t i f y i n g ? Her and Annie Mae used t o l i v e r i g h t 

outside of Oglala. Annie Mae had f r i e n d s i n Oglala. 

That's where the i n c i d e n t at Jumping B u l l ' s happened. 

That was an AIM stronghold. I f Annie Mae was going to 

go t o a house or t o a place t o f i n d a safe house t o 

hide w h i l e she was a f u g i t i v e , Oglala would have been 

i t . 

Now, there i s one t h i n g t h a t I have t o 

acknowledge. During t h i s t r i a l , Cleo s a i d something, 

and i t was very vague, about p o s s i b l y a d i s c u s s i o n of 

t y i n g up Annie Mae. I t was very vague. And I brought 

up that the f i r s t time a f t e r 20 some years of g i v i n g 

statements about t h i s case t h a t she had ever made that 

reference was l a s t A p r i l when her ex-husband was on 

t r i a l . That was the f i r s t time. Her p r i o r sworn 

testimony was unequivocal. There was nothing about 

t y i n g her up. 
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I t h i n k the lesson t o be learned from t h a t i s 

you never want t o have your ex-wife being a witness 

against you. That i s the sum t o t a l because i t was so 

out of character w i t h everything she had ever s a i d 

before under oath. 

The only evidence that c o n f l i c t s — 

THE COURT: Mr. Murphy, a j u r o r has requested 

a break. 

MR. MURPHY: Oh. 

THE COURT: Can we take f i v e minute? 

MR. MURPHY: C e r t a i n l y . 

THE COURT: I am sorry t o i n t e r r u p t a c l o s i n g 

argument, l a d i e s and gentlemen. But we have had a 

request f o r a break and we w i l l take one f o r f i v e 

minutes or so. The b a i l i f f s w i l l l e t us know when we 

come back. 

Folks, i t ' s s t i l l too e a r l y to t a l k about 

t h i s case or t h i n k about i t or form opinions u n t i l 

Mr. Murphy and Mr. Jackley have f i n i s h e d t h e i r c l o s i n g 

arguments. So we w i l l see you i n a few moments. 

Thank you. 

(Off the record.) 

THE COURT: I am s a t i s f i e d . 

Counsel? 

MR. JACKLEY: Yes, Your Honor. 
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MR. MURPHY: Yes. 

Folks, we l e f t o f f at Dick and Cleo's house. 

How Dick and Cleo had both s a i d , a b s o l u t e l y no gun, no 

b u l l e t s . No nefarious meeting about k i l l i n g or 

harming Annie Mae. The only evidence on t h a t p o i n t 

was A r l o Looking Cloud. 

And I want t o take you over to the accomplice 

i n s t r u c t i o n the judge read t o you. P a r t i c u l a r l y , the 

bracketed s e c t i o n up there. I am going t o read t h a t 

to you. "In determining when an accomplice has been 

corroborated you must f i r s t assume the testimony of 

the accomplice i s removed from the case and then 

determine whether there i s any evidence remaining 

which tends t o connect the defendant w i t h the crime 

charged." 

What does that mean? I t means you got an 

accomplice. And the judge has s a i d A r l o i s an 

accomplice. Take i t out of the case. Pretend l i k e i t 

doesn't e x i s t and see what's l e f t over. Dick and Cleo 

are what i s l e f t over, and they s a i d no gun, no 

b u l l e t s , no kidnapping. That's the evidence you have 

to consider. 

Pretend l i k e A r l o ' s testimony doesn't even 

e x i s t . Nothing corroborates A r l o . What, i n f a c t , we 

know about A r l o ' s testimony on t h i s p o i n t i s th a t i t 
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was a complete f a b r i c a t i o n , part of h i s ongoing 

manipulation. You got an opportunity t o see th a t 

before your very eyes. 

The night stand issue. A r l o admitted between 

when he t e s t i f i e d a t Dick Marshall's t r i a l and when he 

t e s t i f i e d here he read Cleo Gate's testimony. 

Why i s that important? At Dick Marshall's 

t r i a l he s a i d , yeah, I saw Dick M a r s h a l l get the gun 

and the b u l l e t s from the night stand beside the bed. 

But Cleo at th a t t r i a l was asked, was there a nigh t 

stand next t o the bed? No. There was a t a b l e . Did 

i t have any drawers? No. 

So what d i d A r l o do, because he i s an expert 

at m i l k i n g deals and changes h i s s t o r y t o make sure he 

get a d e a l . He changed i t r i g h t before your eyes i n 

t h i s t r i a l . He s a i d , no, Dick went down t o the bottom 

drawer of a dresser and p u l l e d out the gun and the 

b u l l e t s there. He i s w i l l i n g to change h i s testimony 

over and over again when i t f i t s the new theory or t o 

e x p l a i n a past l i e . 

' The s t a t e proposed a theory at Dick 

Marshall's house and t h i s note and t h i s gun th a t has 

not been supported by any evidence t h a t you can 

consider — th a t you can consider r e l i a b l e or th a t 

does not come from an accomplice. I t ' s yet another 
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unsupported theory. I t ' s i n t e r e s t i n g . I t makes good 

drama, but you have the duty to separate f a c t from 

f i c t i o n . You have the duty to separate what's a 

theory and what's a theory supported by b e l i e v a b l e 

f a c t s . 

The next event, i t brings us up t o the 

Badlands where supposedly my c l i e n t k i l l e d Annie Mae. 

Who t e s t i f i e d about what happened a t the 

Badlands? One witness. A r l o Looking Cloud. 

We go back t o that j u r y i n s t r u c t i o n . How are 

you supposed t o consider the testimony of A r l o ? You 

are supposed t o pretend i t doesn't e x i s t and then see 

what e l s e i s there. A r l o i s the only witness who can 

t e s t i f y on t h i s p o i n t . He's the only witness who d i d 

t e s t i f y on t h a t p o i n t . Remove him, t h e i r case i s 

gone. That's j u s t the r e a l i t y . 

They have charged my c l i e n t w i t h a i d i n g and 

ab e t t i n g premedicated murder or committing 

premeditated murder. Their theory has been my c l i e n t 

was the gunman. The only source of tha t evidence i s 

A r l o Looking Cloud. And you are t o l d i t ' s your duty 

as j u r o r s t o , f i r s t , pretend l i k e t h a t testimony 

doesn't e x i s t . 

Well, what e l s e corroborates the statement 

that my c l i e n t h e l d h i s — a gun up and k i l l e d Annie 
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Mae? There simply i s not — no f o r e n s i c s , no other 

eyewitness, no confession, nothing. 

When you look at the elements of the offense 

of premeditated murder, you know, you w i l l r e a l i z e 

t hat they have to have evidence that my c l i e n t k i l l e d 

or aided and abetted the k i l l i n g of Annie Mae; and 

they have nothing on that p o i n t other than A r l o 

Looking Cloud's accomplice, bogus testimony. 

Even i f there wasn't an accomplice r u l e — 

and t h a t ' s a r u l e meant t o p r o t e c t people when 

somebody l i k e A r l o t r i e s t o f i n g e r others. 

Even i f they didn't have that r u l e , could you 

base a f i n d i n g of g u i l t beyond a reasonable doubt on 

anything A r l o said? 

I mean, to prove t h e i r case, both f o r f e l o n y 

murder or f o r premeditated murder, they have t o prove 

my c l i e n t s p e c i f i c a l l y intended t o do a c t s ; t h a t he 

p a r t i c i p a t e d d i r e c t l y i n t h i s k i l l i n g , he aided and 

abetted the k i l l i n g , he caused her death during the 

course of a kidnapping. 

What testimony d i d you hear about any of 

that? I t a l l came from A r l o . And A r l o was perhaps 

one of the l e a s t b e l i e v a b l e people every t o grace a 

courtroom. His testimony was sad. Yet t h e i r case 

r i s e s and f a l l s on h i s testimony. Everything a t the 
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Badlands come i n through A r l o . 

And they are going to say the crime scene 

a n a l y s i s corroborates A r l o . Statements of counsel are 

not evidence. I ask you, where was the crime scene 

a n a l y s i s during t h i s t r i a l ? They had cop a f t e r cop up 

there. Did they ever have any of these t r a i n e d 

p r o f e s s i o n a l s t r y t o conduct an a n a l y s i s of the crime 

scene t h a t somehow magically l i n k e d my c l i e n t t o these 

crimes? A b s o l u t e l y not. 

They didn't put a — produce a shred of 

f o r e n s i c or crime scene a n a l y s i s or other a n a l y s i s 

that e s t a b l i s h e d any l i n k between my c l i e n t and the 

k i l l i n g of Annie Mae Aquash up on that b l u f f west of 

Highway 73. 

I want to take a moment t o t a l k about A r l o . 

And I j u s t want t o put i t t o you b l u n t l y . How dare 

they base these charges on h i s testimony. They know 

him. He's t e s t i f i e d over and over again s i n c e he got 

convicted. He was a guy — I mean, notwithstanding 

the 12 c o n v i c t i o n s f o r making f a l s e reports t o law 

enforcement, the 40 other c o n v i c t i o n s he has, the 

f e l o n i e s , a l l of th a t . He's a guy who gets up on the 

stand and says, I have no problem l y i n g t o the 

government t o get a deal. I w i l l provide them 

whatever deals — or d e t a i l s they want i f i t helps me 
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get out of j a i l . He was somebody who by h i s own 

admissions was w i l l i n g t o do or say anything t o make 

them happy. 

A r l o i n many ways i s l i k e the p e r f e c t 

prosecution witness. His b r a i n has been ravaged by 

drug abuse and a l c o h o l i s s u e s . He's been manipulated. 

He learned how to use the system over 40 years ago. 

We t a l k e d about a l l of the charges he's been able t o 

get thrown out. A l l the c o n v i c t i o n s . 

He was spoonfed information i n t h i s case by 

key people even when they were working f o r the FBI. 

He's been p r i v y t o other witness's testimony. His 40 

years of making deals has given him a p r e t t y good 

touch at f i g u r i n g out how he needs to change h i s s t o r y 

when they need a new s t o r y to be t o l d . We saw t h a t 

over and over again. Dick M a r s h a l l becomes a suspect. 

A r l o suddenly sees a gun. John Graham gets moved over 

to s t a t e court, suddenly there i s a rape. 

The other things about A r l o , and i t probably 

was apparent, t h i s i s a guy who desperately wants to 

be s p e c i a l . And he's become more s p e c i a l s i n c e 2008 

when he s t a r t e d changing h i s s t o r y t o f i t t h e i r needs 

than he's ever been i n h i s l i f e . And t h a t ' s a huge 

motivator. Probably not n e a r l y as much as a motivator 

f o r him t o l i e or t o say or do anything they want as 
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the idea of going back to that h e l l hole p r i s o n i n 

Louisiana f o r the r e s t of h i s l i f e . 

Imagine what that prospect would do t o 

anyone. Not j u s t somebody who i s a drug-addicted 

career c r i m i n a l . Anybody f a c i n g the idea of going 

back t o tha t Louisiana p r i s o n where he's a l l alone, he 

has no gangs t o pr o t e c t him, and people are g e t t i n g 

stabbed and k i l l e d d a i l y . He would say anything. 

Now, the s t a t e t r i e d w i t h A r l o to po i n t t o 

two c o n s i s t e n c i e s . Said, well,' you know, you have 

changed your s t o r y on every other d e t a i l umpteen 

times, but, A r l o , haven't you always s a i d that i t was 

John, you, and Annie Mae that got out of the car? And 

i t — wasn't i t always you that s a i d John was the one 

who was the t r i g g e r man? And A r l o s a i d yes. 

So we pointed out to him or we asked him 

questions about h i s statement t o Denise Maloney. And 

he denied t h a t , but then Denise Maloney got up on the 

stand and what d i d she say? A r l o — when he's t a l k i n g 

t o the daughter of a woman who has been k i l l e d says 

Theda and John went up over a h i l l . I don't know who 

shot her. He couldn't even keep the b i g d e t a i l s 

s t r a i g h t from s t o r y t o stor y . And t h a t would have 

been the easy p a r t because anybody could have gone and 

kept those s t r a i g h t i f they wanted t o f i n g e r him. I t 
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was always the case, that whatever A r l o s a i d , somebody 

e l s e d i d i t . 

And they l i k e t o say h i s statements caused 

him t o be i n c a r c e r a t e d . I take you back to A r l o ' s 

testimony and h i s 2004 i n t e r v i e w w i t h David Seales 

(phonetic). What d i d he say? I'm innocent. I took 

her t o a safe house but nobody would l i s t e n t o me. 

Okay. 

A r l o has given m u l t i p l e versions of events. 

He could not keep h i s s t o r y s t r a i g h t on anything and 

that's the purpose of cross-examination. That's why 

we have i t . I t ' s considered the great t r u t h f i n d e r . 

I f A r l o saw what he s a i d he saw before you guys, he 

would be able t o keep that same s t o r y s t r a i g h t over 

the years, and he hasn't kept i t s t r a i g h t . 

We t a l k e d — we had some great examples of 

that where he created new s t o r i e s before your eyes. I 

mentioned the n i g h t stand i s s u e j u s t a moment ago. 

That was new f o r you. D i f f e r e n t from 20 other 

versions of events, but new f o r you. 

The other one was the s i x hour gap. The l a s t 

t r i a l he t e s t i f i e d at he s a i d , went t o Dick 

Marsha l l ' s , spent a few minutes siphoning gas, two 

short v i s i t s t o houses where nobody answered the door, 

and then out t o the Badlands. 
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What d i d we f i n d out from Cleo? At most that 

t r i p would take an hour and a h a l f . At most. And 

that was a l l the way t o Kadoka. We're not even n e a r l y 

that f a r . 

He a l s o says over and over again i n the past 

that he was out on the b l u f f s w i t h my c l i e n t and Annie 

Mae when the sun was coming up. I t ' s December. 

6:00 a.m. He's got about s i x hours between when they 

l e f t Dick Marshall's house and when they got out t o 

the Badlands to account f o r and he doesn't have an 

explanation at Dick Marshall's t r i a l . He's presented 

w i t h t h a t and he read Cleo's testimony. 

So what d i d he invent f o r you today — or 

when he t e s t i f i e d a couple days ago? We stopped at 

one of the houses and we rested. That was new f o r 

you. A problem w i t h one of h i s s t o r i e s comes up, he's 

going t o f i l l the gap. 

Other examples of how he changed — I mean, 

umpteen years of t e l l i n g the s t o r y . No mention of 

Dick M a r s h a l l and the gun. No mention of John having 

any sexual r e l a t i o n w i t h Annie. The fence i s s u e t h a t 

came up. When he was supposedly out a t the Badlands, 

they p u l l e d o f f t o the side of the road. You heard 

from Mr. Amiotte, there was no fence there. But when 

he went w i t h the a u t h o r i t i e s there i n 95, they p u l l e d 
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onto a landing. The cops are going to want t o have 

t h e i r cars on the side of the road. They p u l l e d onto 

a landing 400 fee t up the road where there was a 

fence. What happened magically? Every s t o r y A r l o 

t o l d a f t e r that p o i n t , a f t e r he was out on those 

b l u f f s i n 95, i n v o l v e d John and Annie Mae cli m b i n g 

over the fence. That's how malleable h i s mind i s . 

And i t ' s why I s a i d to you, how dare they base a 

prosecution f o r murder on that guy. He's been used, 

he's been played, he's unworthy of b e l i e f . 

The l a s t element I want to discuss w i t h you, 

the elements of the crime charged, i s the time of 

death. And I beg you, do not t r e a t that as a 

t e c h n i c a l i t y l i k e Mr. Oswald would l i k e you t o . There 

are no t e c h n i c a l i t i e s here. Each of those elements 

must be proven t o you by evidence beyond a reasonable 

doubt. That i s your duty. This are no l e s s e r or 

greater elements. 

Do we know when Annie Mae died? No. We have 

no idea. A r l o , John, Annie Mae, Theda are i n Rapid 

C i t y the end of November. We h i t t h a t two-week gap 

where nobody knows where she i s , but we got good 

evidence t o b e l i e v e she's i n Oglala or a t a safe 

house. Shows up at WKLDOC December 15. She's a l i v e 

then, but John i s not anywhere i n the v i c i n i t y . 
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Nobody places him there. Nobody even places him i n 

the same s t a t e . 12/15 she leaves WKLDOC. We have no 

accounting f o r her movements, her whereabouts, u n t i l 

her body i s found on February 24, 1976. 

The p a t h o l o g i s t s a i d most of the 

decomposition happened i n February. And I went 

through the weather charts f o r February i n t h a t 

l o c a t i o n w i t h him. And you have the e x h i b i t . The 

l a s t 15 days before Annie Mae's body was found were 

i n c r e d i b l y warm. Day a f t e r day where the highs are 

above 60s and the lows are above f r e e z i n g . Periods of 

48 hours contiguous s t a y i n g above f r e e z i n g . He s a i d , 

I b e l i e v e most of the decomposition happened during 

that time p e r i o d . So we don't know — there was no 

time of death. He was honest. We don't know when she 

died. We can't say t h a t . 

But we have some other evidence t h a t you can 

use your common sense to apply t o t h i s . The h a i r . 

Annie Mae's h a i r . When she was at Troy Lynn's house 

November 24, Troy Lynn s a i d she had very short h a i r . 

As — s h o r t e r than yours? Yes, shorter than mine. 

I f she was k i l l e d two or three days l a t e r , 

l i k e t h e i r theory was, her h a i r wouldn't have grown 

out. I f she was k i l l e d December 15, her h a i r could 

not have grown out by t h a t time. 
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What d i d Nate Merrick t e l l you about the 

crime scene? What evidence was recovered from the 

crime scene? His words, long dark h a i r on the face of 

the b l u f f . 

The p i c t u r e of Annie Mae dead at the scene 

that has been admitted, i s not good. I t ' s hard to 

view. C l e a r l y , though, not short h a i r . How long 

would i t take her h a i r t o grow out? I t would take a 

l o t longer than December 15. I t would take a l o t 

longer than the end of November. Could i t have been 

l a t e January? E a r l y February? 

We heard testimony from m u l t i p l e witnesses 

about the suspicious a c t i v i t y at Ceelo Black Crow's 

house l a t e January, e a r l y February where a young 20 t o 

30-year-old p e t i t e Indian woman was dropped o f f at h i s 

house and he's an AIM person. He l i v e s near the crime 

scene. And then t h a t woman i s seen being picked up 

l a t e r . 

That i s reasonable doubt, and i t ' s reasonable 

doubt as t o who k i l l e d Annie Mae and i t ' s c e r t a i n l y 

reasonable as t o time of death. They have t o prove 

time of death — 

THE COURT: Five minutes. 

MR. MURPHY: I want to t a l k to you about some 

of the unsupported t h e o r i e s that were proposed — put 
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before you. Theories about Annie Mae being forced to 

engage i n bombing — bomb making so that her 

f i n g e r p r i n t s would be found on the bombs. 

Theories such as tha t Annie Mae was k i l l e d 

because Leonard P e l t i e r , confessed to k i l l i n g the FBI 

agents i n f r o n t of her. 

Theories about Annie Mae being dragged along 

on the motor home t r i p because she was suspected of 

being an informant. 

A l l of those t h e o r i e s came from one person, 

Kamook Ecoffey. Perhaps the most complicated witness 

i n t h i s case. A form AIM m i l i t a n t . Married t o Dennis 

Banks. Gets p a i d $50,000 f o r doing ten i n t e r v i e w s . 

Is the woman whose husband was having an a f f a i r w i t h 

Annie Mae. Who i s now married to the lead 

i n v e s t i g a t o r . Very complicated web of b i a s and 

reasons t o f a b r i c a t e , reasons t o d e f l e c t a t t e n t i o n . 

A woman, who through a l l of her a c t i v i t i e s 

w i t h AIM, ended up g e t t i n g three years of probation 

and never worried about having her kids taken away 

even though her kids were r i d i n g along w i t h her — or 

one k i d was r i d i n g along w i t h her when she's i n a car 

f u l l of ex p l o s i v e s that blows up. And she's l a t e r i n 

a motor home chalked f u l l of explosives and weapons. 

There i s a l o t t h a t goes on behind the scenes 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of Kamook, but l e t ' s t a l k about her t h e o r i e s . Does i t 

make any sense at a l l that i f Annie Mae was suspected 

of being an informant by P e l t i e r and Banks as e a r l y as 

June of 75 at Farmington that they would have her at 

A l Runnings' house i n September i n a t e n t f u l l of 

explos i v e s and guns; that they would have her there on 

October 12, 75, making bombs with them; th a t they 

would have her w i t h them the next day while they 

placed these bombs; and then most r i d i c u l o u s l y , t h a t 

Leonard P e l t i e r , a guy who i s wanted nationwide f o r 

k i l l i n g two FBI agents, who i s on the run f o r h i s 

l i f e , would i n v i t e Annie Mae i n t o the motor home wit h 

the r e s t of them t o t r a v e l around the country but 

allow her t o get out at gas s t a t i o n s and t h r i f t stores 

and t o go t o S e a t t l e with him and Bernie when he goes 

and hooks up w i t h some other woman and leaves Bernie 

and Annie Mae alone? 

Does that make any sense? I mean, i t doesn't 

even pass a blus h t e s t . 

Would Leonard P e l t i e r , a guy who supposedly 

put a gun t o her head s i x months or f i v e months 

e a r l i e r , and b e l i e v e d she was an FBI informant, then 

confess r i g h t i n f r o n t of her t o executing FBI agents? 

Those th e o r i e s are pure s p e c u l a t i o n and at 

l e a s t Kamook admitted when she t e s t i f i e d she had 
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nothing t o support them. Nothing that i n d i c a t e d any 

of those were t r u e . 

The general prosecution theory i s t h a t Annie 

Mae was k i l l e d because she was an AIM leader — or she 

was suspected of being an informant by AIM leaders. I 

ask you, what connection does any of tha t have t o 

John? He was never, during the course of t h i s t r i a l , 

even placed i n the same room as an AIM leader. 

Nobody showed him t o be a AIM devotee. He 

had no motive. What i s h i s motive f o r k i l l i n g Annie 

Mae? Nothing has been e s t a b l i s h e d . 

Theda. What's the worse they could say about 

Theda? Bossy, older woman. Yeah, so what. Takes a 

l o t t o go from a bossy, o l d e r woman t o being a k i l l e r 

or somebody who orchestrates a k i l l i n g . 

John. He's the k i l l e r ? What have you seen 

during that t r i a l t hat i n d i c a t e s anything about t h i s 

guy being v i o l e n t ? Having a propensity towards 

k i l l i n g people? Having anything t o do w i t h AIM 

m i l i t a n t a c t i v i t i e s ? Everything you heard about him 

was he was a qui e t , n i c e , unassuming guy who had no 

connection w i t h any of the AIM m i l i t a r y a c t i v i t i e s . 

A r l o . I f you were going t o orch e s t r a t e the 

as s a s s i n a t i o n of a high l e v e l AIM operative, you would 

have A r l o along on the t r i p ? I t makes no sense. A r l o 
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had no motive and he was the l e a s t r e l i a b l e person i n 

the world. Theda had no motive. John had no motive. 

John's o r a l responses. Much has been made 

about John's statements. Those statements are not 

i n c r i m i n a t i n g . Consider the context. John, at that 

p o i n t , i s a roo f e r . A Canadian Indian l i v i n g up i n 

the Yukon w i t h h i s kids and h i s g i r l f r i e n d . FBI has 

come up beforehand and threatened him. Pourier, 

Ecoffey, Graf from the FBI, and a guy from the Royal 

Canadian Mounted P o l i c e wait f o r him at h i s work 

pla c e . They map out what they say i s a b u l l e t - p r o o f 

case again him and that they are going t o get him. 

Even though we know that some of the 

statements were r i d i c u l o u s l i k e that a 12-year-old 

g i r l p a r t i c i p a t e d i n the kidnapping. But they are not 

asking him whether these things are t r u e . They're 

t e l l i n g him, we've got you. P r e t t y n a t u r a l f o r him t o 

be p r e t t y f a t a l i s t i c and say things l i k e , yeah, sounds 

l i k e you guys have my l i f e planned out f o r me. Yeah, 

looks l i k e I w i l l be spending the r e s t of my l i f e i n 

j a i l . 

They weren't there t o t a l k n i c e t o him. They 

were there t o t e l l him your goose i s cooked. That was 

h i s response. He didn't say I d i d . In f a c t , over and 

over again he s a i d I d i d not. 
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I want you to consider, what i s the t r u e s t 

statement John made about what was i n h i s heart. The 

t r u e s t statement he made was when Ecoffey showed him 

those p i c t u r e s of Annie Mae dead — and Ecoffey 

t e s t i f i e d t o t h i s — he looked o f f i n the distance, he 

looked up, h i s eyes f i l l e d w i th t e a r s , and he s a i d , 

she was my f r i e n d . Hardly the statements of a 

cold-blooded k i l l e r that would march her out t o the 

end of a c l i f f and put a gun to the back of her head. 

I s a i d i n the opening, I'm not going t o t e l l 

you how t o vote. I t ' s not my r o l e . You are j u r o r s . 

You have accepted the r e s p o n s i b i l i t y . You took the 

oath. 

I want you t o ask y o u r s e l f on each and every 

element on each and every f a c t , can I r e a l l y say, 

r e a l l y say, t h a t the evidence they provided was so 

strong t h a t I don't pause or h e s i t a t e t o act on i t ; 

t h at the s t a t e has proven i t s case beyond a reasonable 

doubt. Each and every f a c t , each and every element, 

ask y o u r s e l f t h a t . That's your job. That's your 

duty. 

The evidence doesn't support t h a t . This 

evidence wasn't of that q u a l i t y . You would pause and 

h e s i t a t e t o ac t on j u s t about everything t h a t was 

presented t o you. 
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I don't get to speak again; Mr. J a c k l e y does. 

I ask you j u s t t o ask y o u r s e l f as he makes 

statements — t o t h i n k f o r a moment how I might 

respond i f I had the opportunity. 

I s a i d i n the beginning, thank you from both 

of us. I s i n c e r e l y mean t h a t . You have a tough job 

ahead of you. And I know you w i l l conduct yourselves 

pursuant t o your oath and I thank you f o r t h a t . 

THE COURT: Mr. Jackley? 

MR. JACKLEY: May i t please the Court, 

Counsel. 

A f t e r l i s t e n i n g to evidence f o r approximately 

f i v e days, i t comes as no s u r p r i s e t h a t the m a j o r i t y 

of what defense counsel has j u s t t a l k e d about can be 

b o i l e d down t o reading j u r y i n s t r u c t i o n s t o you that 

the judge has already read t o you; c l a i m i n g misconduct 

by a witness, i n c l u d i n g Kamook Ecoffey; a t t a c k i n g the 

prosecution team i n words defense counsel used, quote, 

l o s s of a l i c e n s e , end quote, and a t t a c k i n g A r l o 

Looking Cloud. In a nut s h e l l t h a t ' s what you heard 

f o r the l a s t hour. 

I want to take care of the f i r s t three items 

q u i c k l y . The judge has read t o you the j u r y 

i n s t r u c t i o n s already. Please consider them c a r e f u l l y 

i n making a determination i n t h i s case. 
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As t o Kamook Ecoffey's testimony, you may 

r e c a l l p a r t of her testimony, she t a l k e d about an 

i n t e r v i e w she d i d wi t h Troy Lynn and A r l o on tape. In 

f a c t , remember, defense counsel, to make a b i g show, 

went and grabbed the nine tapes. Remember him doing 

that? 

And remember, she t e s t i f i e d about how i t was 

about a six-hour conversation wherein A r l o , b a s i c a l l y , 

throughout the conversation, relayed h i s s t o r y t h a t 

you heard from the witness stand. 

And r e c a l l when I got up a f t e r the a l l e g a t i o n 

come about the, i m p l i c a t e John Graham, and I pointed 

that out; and I f u r t h e r pointed out th a t the reference 

to the i m p l i c a t i o n of John Graham was on page 168 of 

tha t t r a n s c r i p t . Page 168. And I t a l k e d to her about 

what had happened p r i o r t o page 168, i n c l u d i n g things 

on page 109. 

Think about i t . Kamook Ecoffey j u s t heard 

s e v e r a l hours of A r l o Looking Cloud t a l k i n g about what 

occurred, i n c l u d i n g what had occurred on the b l u f f . 

She's t a l k i n g t o A r l o Looking Cloud. Who e l s e i s he 

— i s she going t o ask t o i m p l i c a t e when she's t a l k i n g 

t o A r l o Looking Cloud who i s out on the b l u f f w i t h one 

person, John Graham. Use your common sense. That's 

not witness misconduct, and i t ' s disingenuous t o 
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suggest t h a t . 

With respect t o prosecution misconduct, you 

sat here and l i s t e n e d t o my opening.statement. Look 

at your notes. Do you r e c a l l me standing here during 

opening statement and t e l l i n g you that the State of 

South Dakota would prove beyond a reasonable doubt 

that John Graham raped Annie Mae Aquash? 

Frankly, the f i r s t one t o t a l k about rape 

throughout t h i s case, i n c l u d i n g v o i r d i r e , i s defense 

counsel. He's now t r y i n g t o s l i p i t i n as an 

e s s e n t i a l element t o the offense, which i t i s not. 

The s t a t e does not need to prove there was a rape. 

The only evidence that has been discussed 

about any sexual r e l a t i o n s i s w i t h respect t o A r l o 

Looking Cloud i n d i c a t i n g that on occasion when they 

were s t a y i n g at Thelma Rios', he went by the bedroom 

and he heard sex going on. That's what was discussed 

i n opening statement, that was discussed on the 

witness stand. 

Then Mr. Murphy shows, you a t r a n s c r i p t , one 

page, of A r l o Looking Cloud's September of 2009 Grand 

Jury testimony regarding the prayer. And the 

testimony t h a t you heard throughout A r l o ' s d i s c u s s i o n , 

you know, and much of i t came through defense counsel, 

that he gave testimony under oath i n August of 2008 t o 
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a Federal Grand Jury, not a State Grand Jury. 

As w e l l as discussed w i t h law enforcement 

o f f i c e r s at the scene of the crime what Annie Mae was 

doing i n the moments before her death. And what A r l o 

s a i d p r i o r t o September of 09 Grand Jury testimony i n 

both 08 and i n 1995 was she was praying. And, of 

course, when she f i n i s h e d praying, she stood up and he 

shot her. 

To suggest that the prosecution team i n 2009 

planted t h i s praying t h i n g i n her mind a f t e r you heard 

about the August of 2008 under-oath testimony of A r l o 

Looking Cloud about praying and you heard about what 

he t o l d law enforcement i n 1995 i s nothing short of 

disingenuous. 

Now, l e t ' s t a l k about the at t a c k on A r l o 

Looking Cloud. As Mr. Murphy has t o l d you, h i s 

p o s i t i o n i s th a t there i s no co r r o b o r a t i n g evidence. 

And I want t o take an opportunity to walk through t h a t 

c o r r o b o r a t i n g evidence. What A r l o Looking Cloud d i d 

was reprehensible. What he described t o you should 

not have happened. A r l o Looking Cloud — and i t came 

out i n Mr. Murphy's opening statement — has been h e l d 

responsible f o r h i s a c t i o n s . He's been con v i c t e d of 

committing — or a i d i n g and a b e t t i n g i n the commission 

of the murder of Annie Mae Aquash. 
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The problem Mr. Graham has i s t h a t Mr. Graham 

was w i t h A r l o Looking Cloud every step of the way 

beginning i n Denver. In f a c t , the evidence you heard 

places him about two or three steps ahead of A r l o 

Looking Cloud when he put that gun t o Annie Mae's 

head. 

Let's t a l k about that corroborating evidence 

beginning i n Denver. You heard A r l o Looking Cloud 

take the stand and t e s t i f y that John Graham, w i t h the 

help of Theda Clarke, t i e d up Annie Mae Aquash. The 

kidnapping has s t a r t e d . 

The a d d i t i o n a l corroborating evidence i s what 

you heard from Angie Janis Begay. John Graham's 

g i r l f r i e n d of a l l other people — or former g i r l f r i e n d 

t hat he l i v e d w i t h — t o l d you that Annie Mae was t i e d 

up. 

George P a l f y — no reason t o come i n here and 

l i e about John Graham — t o l d you t h a t Annie Mae 

Aquash was t i e d up. 

Troy Lynn came i n here and t e s t i f i e d and t o l d 

you t h a t on the way out Anna Mae was flanked by none 

other than A r l o Looking Cloud and John Graham. 

Annie Mae was downstairs i n the basement when 

Troy Lynn and P a l f y heard about or saw the reference 

by Corky Gonzalez that t h i s i s what we do t o 
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informants, we k i l l them. 

But through the testimony of Troy Lynn, we 

know tha t Annie Mae didn't need to hear t h a t . She 

already knew because on her way out she t o l d Troy Lynn 

what? I f I leave her, Annie Mae s a i d , you w i l l never 

see me a l i v e again. She knew. She was kidnapped and 

she was on her death March. 

So what do they do? A r l o t e l l s you, they put 

her i n the trunk hatchback area of a red Ford P i n t o . 

Who e l s e t o l d you that? George P a l f y . And 

Troy Lynn. She's t i e d up. She's i n the back of the 

hatchback. 

Now, i f you want to d i s r e g a r d the words of 

a l l those people, consider them a l l t o be l i a r s , take 

the words of John Graham. Remember, on A p r i l 21, 

1994, John Graham was interviewed by United States 

Marshal Bob Ecoffey and BIA CI Mitch P o u r i e r . And 

what does he f i n a l l y t e l l them, okay, okay. I drove 

from Denver. Those are h i s words. 

And when they e x p l a i n t o him a l l the evidence 

about the t y i n g up, i n c l u d i n g the evidence t h a t John 

Graham t i e d her up, what does John Graham say? He 

says, i t looks l i k e you have your fu t u r e planned f o r 

me — or my fu t u r e planned f o r me. You have your 

case. That's h i s admission. 
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And i f you want to then go a step f u r t h e r and 

say, w e l l , geez, the U.S. Marshal came up here and was 

u n t r u t h f u l , along w i t h Mitch Pourier, although they 

have no reason to be. I t ' s not shown to you. 

Remember that 36-second c l i p t h a t was played 

f o r you t h a t w i l l go back to the j u r y room as evidence 

where John Graham was g i v i n g a media interview? You 

see, John Graham l i k e d to t a l k t o the media. What d i d 

he t e l l you? What d i d he say? I drove her from 

Denver to Pine Ridge. 

He was c a r e f u l when he interviewed w i t h the 

law enforcement. He s a i d he drove her from Denver but 

he wasn't r e a l s p e c i f i c as to where. But h i s problem 

i s he got arrogant. He d i d a media i n t e r v i e w and he 

s l i p p e d . He s a i d , I drove her from Denver to Pine 

Ridge. 

We know from the a d d i t i o n a l evidence t h a t you 

heard t h a t they went to Rapid C i t y . We know they went 

to two p l a c e s . A r l o Looking Cloud has t o l d you about 

Thelma Rios' p l a c e . Told you what they d i d at Thelma 

Rios' p l a c e . 

We know, too, from the testimony and the 

examination t h a t Thelma Rios has been h e l d responsible 

f o r her a c t i o n s i n t h i s case, much l i k e A r l o Looking 

Cloud. 
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They d i d another stop i n Rapid C i t y and tha t 

was at WKLDOC, the Wounded Knee Legal Defense Offense 

Committee. And you heard from Candy Hamilton about 

that, remember? Remember Candy Hamilton described 

Annie Mae's c r y i n g . And eve n t u a l l y gave i t up tha t 

Annie Mae wasn't fr e e t o leave. The kidnapping 

continuing. 

And remember the word that Candy Hamilton 

described of what was going on at WKLDOC? 

In t e r r o g a t i o n . This wasn't a f r i e n d l y meeting, t h i s 

was an i n t e r r o g a t i o n . E x a c t l y what they d i d . That's 

e x a c t l y what the evidence showed. 

Now, defense counsel wants t o t a l k about 

dates, and of course you heard the judge read the j u r y 

i n s t r u c t i o n s , and what the j u r y i n s t r u c t i o n s say i s 

that the s t a t e has to prove on or about. In other 

words, near t o that time. A l l the witnesses t h a t 

t e s t i f i e d have t e s t i f i e d that i t occurred a f t e r 

Thanksgiving, which i s November 27, 1975, a couple of 

weeks a f t e r t h a t . 

Defense counsel wants t o hang h i s hat on 

Candy Hamilton. He had a disagreement w i t h Mr. Oswald 

about whether or not t h i s was December 15 or 

December 14, whether or not she was attending a t r i a l 

or a p r e t r i a l hearing or a de p o s i t i o n . I am not sure 
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whether i t was December 15 or December 14, but the 

evidence showed i t happened i n mid December and that's 

what the witnesses t e s t i f i e d to you about. 

When they get done with WKLDOC, they head f o r 

the Rosebud Indian Reservation to K i l l s Means'. A r l o 

t e s t i f i e d t o you about t h a t . 

A d d i t i o n a l corroborating evidence t o what 

A r l o t e s t i f i e d comes from Candy Hamilton. R e c a l l that 

Candy Hamilton t e s t i f i e d that a f t e r she l e f t WKLDOC, 

she was headed t o R u s s e l l Means' t r i a l i n Sioux F a l l s 

and she stopped w i t h s e v e r a l others at K i l l s Means' 

house. B i l l K i l l s Means' house. And she stayed i n 

the car. She did n ' t t e s t i f y that there was a red 

Pin t o there. She did n ' t t e s t i f y that A r l o Looking 

Cloud was there standing over Annie Mae or th a t Annie 

Mae was s t i l l i n the trunk. In other words, Annie Mae 

Aquash wasn't l e f t a t K i l l s Means' house. 

And Graham — Mr ; Graham could no longer 

c l a i m t h a t because remember that video c l i p when he 

s a i d I drove her from Denver t o Pine Ridge. He took 

out h i s a b i l i t y t o say tha t he l e f t her at K i l l s 

Means' because of h i s own words. He s l i p p e d up. 

Remember the two s i g n i f i c a n t stops you heard 

evidence on are K i l l s Means' and Mar s h a l l ' s , the two 

p o t e n t i a l safe houses. There has been not a s c i n t i l l a 
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b i t of evidence t h a t K i l l s Means' was a safe house. 

And h i s problem i s , Candy Hamilton — and the 

testimony I j u s t t a l k e d t o you about — h i s problem i s 

h i s own words th a t he took her t o Pine Ridge. 

And remember where the body was found? I t 

was found on Rosebud. I t was found by Roger Amiotte 

on Pine Ridge. K i l l s Means' wasn't a safe house. 

They then t r a v e l e d from K i l l s Means' t o Dick 

M a r s h a l l ' s . A r l o t o l d you i n d e t a i l what he r e c a l l e d 

about happening at Dick Marshall's. That i s they 

a r r i v e ; t h a t i n i t i a l l y Theda went i n the bedroom wi t h 

Dick M a r s h a l l . She came out. They brought i n John 

Boy and A r l o . The door was shut. Remember, Cleo s a i d 

t h a t . The door was shut. They then came out. Cleo 

backs t h a t up. Talks about the two t r i p s i n t o the 

bedroom. She can't t e s t i f y as t o what happened i n the 

bedroom, but backs that up. And A r l o says Dick 

M a r s h a l l — I don't know whether i t was a drawer out 

of a dresser or night stand — but he t e s t i f i e d out of 

a drawer came a red box. Out of the red box came a 

p i s t o l w i t h a brown handle and s i l v e r . Dick M a r s h a l l 

then handed Theda Clarke the s h e l l s . And according t o 

A r l o and Cleo, then Annie Mae was given — or the 

group was given some clothes f o r Annie Mae and they 

l e f t . 
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A r l o i s corroborated by Cleo by the f a c t that 

they a r r i v e d , that Annie Mae l e f t a l i v e , so i t ' s not a 

safe house and they went i n the bedroom twice. 

Now, Dick Marshall — remember when he 

t e s t i f i e d ? He had a hard time remembering t h a t 

anybody even showed up. And then some prompting from 

me and showing him some documents, oh, yeah, I do, I 

guess, t h i n k t h a t — I do remember tha t i n the middle 

of December, mid December — remember what he 

t e s t i f i e d , mid December — 

MR. MURPHY: Objection, Your Honor. 

Misstatement of the f a c t s . 

THE COURT: I t h i n k that's the j u r y ' s 

d e c i s i o n t o make as to whether the statement i s an 

accurate r e c o l l e c t i o n of the f a c t . They have t h e i r 

notes and they have t h e i r r e c o l l e c t i o n s independent of 

mine. 

MR. JACKLEY: Mid December they a r r i v e at h i s 

house. And i t was Thelma, Annie Mae, and two young 

guys. A r l o — or excuse me. Dick M a r s h a l l had a hard 

time w i t h the bedroom. Frankly, f o r the same reasons 

th a t A r l o Looking Cloud f o r many years had a problem 

t a l k i n g about what happened i n that bedroom. 

What happened i n t h a t bedroom was the f i r s t 

time t h a t a gun has been produced. I t ' s the f i r s t 
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evidence of a gun. I t goes d i r e c t l y t o i n t e n t t o 

f i r s t degree murder. Remember, I asked Dick M a r s h a l l 

the question about, he didn't want t o be here 

v o l u n t a r i l y and he's concerned about what could happen 

to him based upon h i s testimony. 

But the r e a l reason that Dick M a r s h a l l i s so 

important i s because he backs up A r l o and Cleo about 

one important f a c t . And tha t i s , i n mid December, 

Anna Mae Aquash walked out Of h i s house a l i v e . He 

didn't k i l l her. 

Dick Marshall's house i s not a safe house. 

Cleo t o l d you t h a t . Dick Ma r s h a l l t o l d you t h a t . And 

A r l o , Dick, and Cleo a l l back up the f a c t t h a t she 

wasn't l e f t there. John Graham i s now out of safe-

houses. Those are the two major stops. 

I have t a l k e d a l i t t l e b i t about Denver t o 

Rapid C i t y and then what went on. I want t o back up 

f o r a minute. I f you j u s t take from Rapid — or from 

Denver t o Rapid, I submit t o you the s t a t e has proven 

beyond a reasonable doubt t h a t John Graham 

committed — or aided and abetted i n the commission of 

fel o n y murder kidnapping. 

The s t a t e has shown that important ac t s 

occurred i n Pennington County. That's WKLDOC, that's 

Thelma Rios. 
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The s t a t e has proved t h a t on or about 

December 1 0 t h through the 1 2 t h — i t j u s t has t o be 

near t h a t — t h a t the kidnapping occurred. 

The s t a t e has proven t h a t John Graham e i t h e r 

committed the kidnapping or c e r t a i n l y aided and 

abetted i n the kidnapping; and the f u r t h e r evidence, 

that Annie Mae Aquash was i n f a c t k i l l e d . 

But continuing on, the a d d i t i o n a l evidence 

f u r t h e r supports a c o n v i c t i o n f o r fel o n y murder 

kidnapping along w i t h premeditated murder. They have 

now l e f t Cleo and Dick M a r s h a l l ' s . They have made 

some non rele v a n t stops. Not of any consequence. And 

they are at the b l u f f . And they are at the b l u f f i n a 

red P i n t o . They are not at Ceelo Black Crow's i n a 

gold car. Annie Mae Aquash wasn't k i l l e d by a motor 

v e h i c l e accident. She was k i l l e d w i t h a 3 2 - c a l i b e r 

b u l l e t put i n the back of her head. This i s n ' t a 

motor v e h i c l e accident case. 

So what happened when they get there? A r l o 

says John Graham takes Annie Mae Aquash out of t h a t 

red Ford P i n t o . Theda Clarke says, go w i t h him. So 

what does he do? He l i s t e n s t o Theda. And John 

Graham steps ahead of him. 

What does John Graham do? He puts a 

3 2 - c a l i b e r p i s t o l w i t h a brown handle and s i l v e r t o 
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the head of Annie Mae Aquash and he p u l l s the t r i g g e r . 

What i s the corroborating evidence of that? 

The 3 2 - c a l i b e r b u l l e t j u s t happens t o be the same 

c a l i b e r t h a t A r l o t e s t i f i e d was obtained a t Dick 

Marshall's house. 

Dr. Peterson took the stand. I t j u s t so 

happens t h a t there were powder burns because the 

p i s t o l was so c l o s e to the back of Annie Mae's head. 

Been a l o t of t a l k about A r l o concocting t h i s 

s t o r y , but you heard about the d i f f e r e n t statements 

that he has given. Remember i n 1995 when he t a l k e d t o 

Ianuchi and Marshal Bob Ecoffey and he went t o the 

scene, and there are p i c t u r e s of tha t i n evidence. 

John Graham i s w i t h him every step of the way. In 

1995 he hasn't f a b r i c a t e d or made some deal w i t h the 

government. He hasn't been charged t i l l 2003 and 

convicted i n 2004. 

Then i n 2000, remember when he met w i t h 

Kamook and Troy Lynn, A r l o Looking Cloud, before he's 

again charged or convicted. Remember where defense 

counsel wants t o say there i s witness misconduct. 

What does A r l o do? T e l l s the same and f a i r l y 

c o n s i s t e n t s t o r y . The most c o n s i s t e n t p a r t of i t i s 

every step of the way i s John Graham. 

Then i n 2002, again, p r i o r t o A r l o Looking 
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Cloud being charged, g u i l t has set i n . He wants to 

t a l k t o the daughter of Annie Mae Aquash. That can't 

be an easy d i s c u s s i o n to c a l l the daughter of somebody 

you were j u s t i n v o l v e d i n — years back — i n her 

murder. 

He makes that phone c a l l though. And you 

heard Denise Maloney take the stand. You heard how 

she described A r l o ' s emotions. I t ' s not an easy phone 

c a l l , and I'm sure he minimized some of what h i s 

conduct was. 

But remember, again, another c o n s i s t e n t 

statement that was given i n 2002, that none other than 

John Graham was out on the b l u f f w i t h Annie Mae 

Aquash. 

THE COURT: Four minutes, Mr. Jackley. 

MR. JACKLEY: But perhaps the a d d i t i o n a l 

c o r r o b o r a t i n g evidence w i t h respect t o what happened 

on t h a t b l u f f comes from John Graham. Remember when 

Mars h a l l Ecoffey and Mitch Pourier interviewed him and 

were t a l k i n g t o him about h i s involvement? And a f t e r 

they o u t l i n e d the case and t a l k about t h a t , what does 

he say? He says, I'm ready t o leave t h i s p l a c e . I 

w i l l probably spend the r e s t of my l i f e i n j a i l . 

And i f t h a t doesn't speak f o r i t s e l f , the 

p i c n i c t a b l e does. What does he do when asked the 
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d i r e c t question? That p i c n i c t a b l e i s shaking so bad 

that both i n v e s t i g a t o r s took huge note of i t . 

Ladies and gentlemen, I t a l k e d to you about 

the f e l o n y murder kidnapping. With respect t o the 

premeditated murder i n Count Two, the s t a t e , again, 

has t o prove that a m a t e r i a l act occurred i n 

Pennington County. That's WKLDOC, th a t ' s Thelma Rios; 

that t h i s happened on or about or near the time frame 

of December 1 2 t h through December 1 4 t h . The s t a t e has 

proven t h a t beyond a reasonable doubt. 

The s t a t e has t o prove t h a t John Graham 

committed or aided and abetted i n the commission — or 

aided and abetted i n the k i l l i n g of Annie Mae Aquash. 

Folks, when Theda Clarke and John Graham and 

A r l o Looking Cloud p u l l e d up t o that b l u f f , they both 

put themselves — or they a l l three put themselves as 

an a i d e r and abettor i n the murder of Annie Mae Aquash 

no matter who p u l l e d the t r i g g e r . The evidence showed 

beyond a reasonable doubt t h a t John Graham p u l l e d t h a t 

t r i g g e r , but the s t a t e doesn't have t o prove t h a t . 

The s t a t e has t o prove t h a t John Graham aided 

and abetted i n the murder of Annie Mae Aquash. He 

knew tha t the murder was going t o happen, and he 

p a r t i c i p a t e d i n a m a t e r i a l way. And tha t was dragging 

her a l l the way from Denver t o Rapid C i t y , t o K i l l s 
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Means', to Mars h a l l ' s , and onto a b l u f f , and t h a t t h a t 

murder was premeditated murder. 

This wasn't a shooting by accident. This 

wasn't a motor v e h i c l e accident. That gun was put t o 

the back of her head and i t was premeditated when that 

t r i g g e r was p u l l e d . 

Almost 35 years to the day, John Graham 

p u l l e d Annie Mae Aquash from a red Ford P i n t o . He 

walked a young lady that had l o s t a l o t of her s p i r i t 

out to a b l u f f . On her way out, she was praying i n 

her Lakota language. She stopped praying, she stood 

up, and John Graham took a 32 - c a l i b e r p i s t o l , s i l v e r 

w i th a brown handle, and he put i t so cl o s e t o her 

head i t l e f t powder burns. 

I t ' s time to hold John Graham accountable and 

enter a g u i l t y v e r d i c t f o r f e l o n y murder kidnapping 

and premeditated murder. 

On behalf of the State of South Dakota, I 

thank you f o r your a t t e n t i v e n e s s . 

Thank you, Your Honor. . 

THE COURT: B a i l i f f s approach, please. 

(Whereupon, the b a i l i f f s were then sworn.) 

THE COURT: Ladies and gentlemen, we now have 

to remove the two a l t e r n a t e s from the j u r y panel. I 

am going t o ask the c l e r k t o draw one number out — 
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one piece of paper out. Juror 3, Tony Randolph. And 

w i l l you p u l l one more paper out. That would be Jacob 

Solano. The two of you are excused. Your c a l l back 

i s s i x o'clock Friday night — they are done. You are 

a l l f i n i s h e d . Thank you f o r your s e r v i c e . 

I don't know how you f e e l about being 

removed, but i t ' s the only way we can t r y the case. 

Thank you very much f o r your c l o s e a t t e n t i o n during 

the t r i a l , and at t h i s p o i n t you are excused. 

Ladies and gentlemen, you are the remaining 

12. This case i s now turned over to you f o r your — 

to you f o r your d e l i b e r a t i o n s and t o decide the issues 

i n f r o n t of you. 

We await your word. 

(Whereupon, the j u r y was then recessed t o 

begin t h e i r d e l i b e r a t i o n . ) 

THE COURT: Anything f u r t h e r , counsel? 

MR. JACKLEY: Not from the s t a t e , Your Honor. 

MR. MURPHY: Nor from the defense. 

THE COURT: And we have t o di s c u s s the matter 

about i f the j u r y goes i n t o tomorrow, overnight, and 

the r u l e s p e r t a i n i n g thereto. 

So l e t us take a moment or two before we 

break f o r lunch. 

(Off the record.) 
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(Whereupon, the f o l l o w i n g proceedings were 

had out of the presence of the jury.) 

THE COURT: Okay. 

We're present i n court w i t h Mr. Murphy here, 

Mr. Jackley, Mr. Oswald, and Mr. Mandel about the 

question r a i s e d by the j u r y wanting t o have a 

d e f i n i t i o n of the term preponderance. 

The Court i s e n t i t l e d t o give a response or a 

d e f i n i t i o n t o them. Frankly, the Court i s e n t i t l e d t o 

give them a d i c t i o n a r y and i t a i n ' t going t o do t h a t . 

Okay. 

But whether or not the word was used i n the 

i n s t r u c t i o n s — and i t was not — i t was r a i s e d i n 

v o i r d i r e . 

MR. MURPHY: Your Honor, i f I may, I found 

i t . I t ' s a c t u a l l y i n the l e g a l p r i n c i p l e s s e c t i o n . 

I t ' s not i n the d e f i n i t i o n of reasonable doubt. 

THE COURT: So i t ' s i n there. I t ' s p a r t of a 

pa t t e r n j u r y i n s t r u c t i o n and I hate i t because i t 

r a i s e s question where people address preponderance 

when preponderance has nothing t o do wi t h a c r i m i n a l 

case. 

I t would be my i n t e n s i o n t o respond by 

saying, f i r s t of a l l , t h a t preponderance i s the burden 

of proof t h a t a p p l i e s only i n c i v i l cases. I t has no 
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f u n c t i o n or place whatsoever i n a c r i m i n a l matter. I t 

i s a much lower burden of proof and simply does not 

apply. And that's where I would keep i t . 

MR. MURPHY: The only a d d i t i o n I would ask, 

since i t d i d n ' t appear i n the reasonable doubt 

s e c t i o n , which sometimes i t does i n some of the 

patterns, i t i s then r e f e r r i n g them at the conclusion 

of t h a t t o the a p p l i c a b l e standard which i s set out i n 

i n s t r u c t i o n number whatever that i s . Because they are 

about three pages shy of the reasonable doubt 

d e f i n i t i o n or the l e g a l p r i n c i p l e s s e c t i o n . 

So g i v i n g the d e f i n i t i o n that you j u s t 

suggested and then r e f e r r i n g them to the d e f i n i t i o n of 

the a p p l i c a b l e standard that you have already set 

f o r t h would be my request. 

THE COURT: Mr. Jackley? 

MR. JACKLEY: Your Honor, because t h i s i s a 

c r i m i n a l case, i t i s the st a t e ' s request t h a t a t most 

the j u r y be i n s t r u c t e d preponderance i s the burden 

most commonly a p p l i e d i n c i v i l cases. 

THE COURT: Is there any place i t ' s a p p l i e d 

i n other than c i v i l cases? 

MR. JACKLEY: Sometimes by c l e a r and 

convincing evidence i s used — 

THE COURT: Well, but i t apply — 
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preponderance a p p l i e s only i n c i v i l cases. 

MR. JACKLEY: That's f a i r . 

And then j u s t r e f e r them — please c o n s u l t 

the i n s t r u c t i o n s you have been provided i n t h i s case. 

I t h i n k i t ' s dangerous to s t a r t q u i b b l i n g 

over which i n s t r u c t i o n s t o send them t o . I t h i n k i t ' s 

b e t t e r and more appropriate — 

THE COURT: My concern, Mr. Jackley, i s I 

don't want them p l a y i n g w i t h preponderance at a l l . 

And I don't want — i f that's a f a c t o r i n t h e i r 

d e l i b e r a t i o n i t needs t o be shut down q u i c k l y . 

MR. JACKLEY: Then don't we accomplish t h a t 

by j u s t simply s t a t i n g please consult your 

i n s t r u c t i o n s . 

THE COURT: No. 

I f we solved that, i t would already be 

solved. There i s 12 people there. Most of whom can 

read and they each have a copy of the i n s t r u c t i o n s . 

And I would imagine i f they are l o o k i n g a t i t , 

t h a t ' s — i t came up from l o o k i n g a t the i n s t r u c t i o n s . 

And I don't t h i n k i t solves the question a t a l l . 

That's the problem. 

Even i f i t does, you and I w i l l not know 

th a t . And I want t o make sure t h a t the answer — tha t 

the question i s taken care of w i t h as c l e a r and simple 
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a statement as I can give them. 

I f I would — I t h i n k I should r e f e r them t o 

the reasonable doubt i n s t r u c t i o n . 

MR. MURPHY: Because somewhere they have 

gotten o f f t r a c k w i t h those l e g a l p r i n c i p l e s . They • 

haven't been l o o k i n g at the r i g h t i n s t r u c t i o n . And t o 

shut down any d i s c u s s i o n of preponderance because I 

know i n v o i r d i r e we both brought i t up and I remember 

Marty making the statement about law professors h a t i n g 

51/49 and a l l of that s t u f f . So they heard i t and now 

they are obviously considering i t and tha t has no 

fu n c t i o n here. 

THE COURT: Yeah. 

You know, I e n v i s i o n , w i t h or without 

accuracy, a d i s c u s s i o n going on about X — you know, 

w e l l , there i s more evidence of t h i s than t h a t and 

that's not even approaching the burden. And i f 

that —• t h a t should not be guiding the d i s c u s s i o n . 

And I am a f r a i d of that because i t ' s wrong and i f 

that's not occ u r r i n g , an i n s t r u c t i o n t h a t i t should 

not occur, i s harmless. I f i t i s going on, f a i l i n g t o 

shut i t down i n d i s a s t r o u s . 

MR. JACKLEY: In l i g h t of the Court's 

p o s i t i o n , would the Court consider i n s t r u c t i n g , 

preponderance i s the burden a p p l i e d i n c i v i l cases. 
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Please consult the reasonable doubt i n s t r u c t i o n a t 

whatever number i t i s . 

MR. MURPHY: That doesn't do anything t o 

for e c l o s e the d i s c u s s i o n they are already having which 

i s — 

THE COURT: I am going to say i t a p p l i e s only 

i n c i v i l cases and i t has no place — I w i l l even be 

redundant — or use whatsoever i n a c r i m i n a l . Please 

see the i n s t r u c t i o n on beyond a reasonable doubt 

d e f i n i t i o n . 

MR. MURPHY: Set f o r t h i n whatever? 

THE COURT: Yeah. 

MR. JACKLEY: Okay. 

THE COURT: That's what I'm going t o do. And 

of course I have moved my computer, but l e t me get i t 

typed up and I w i l l give i t t o you. 

(Off the record.) 

THE COURT: The j u r y has i n d i c a t e d they wish 

to go home f o r the night. I t o l d the b a i l i f f t o 

in q u i r e i f they f e l t there was any l i k e l i h o o d of being 

able t o reach a v e r d i c t by 8:00 o'clock or so, having 

dinner and s t a y i n g and d e l i b e r a t i n g u n t i l then. 

I f the answer i s no, I'm going t o send them 

home because I — I t h i n k t o do otherwise would not 

help t h e i r s t a t e of minds and I w i l l b r i n g them i n f o r 
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a cautionary i n s t r u c t i o n , again, a very s p e c i f i c one. 

I don't want t o send them to a h o t e l . I don't t h i n k 

t h a t ' s going t o improve t h e i r minds e i t h e r . 

MR. MURPHY: You are going t o b r i n g them back 

in ? 

THE COURT: Yeah. 

MR. MURPHY: Then I b e t t e r get the j a i l t o 

get my c l i e n t over here. 

(Off the record.) 

(Whereupon, the f o l l o w i n g proceedings were 

had i n open court w i t h the j u r y present.) 

THE COURT: Looks l i k e the r i g h t j u r o r s t o 

me. 

Counsel? 

MR. MURPHY: Yes, Your Honor. 

MR. JACKLEY: Yes, Your Honor. 

THE COURT: Ladies and gentlemen, as you 

begin t o f i g u r e out any time you leave or come back, 

you have t o come through here so we can count t o 12 

and make sure you are the 12 we s t a r t e d w i t h . 

I t ' s my understanding t h a t a s i g n i f i c a n t 

percentage of you wish t o c a l l i t f o r the evening. My 

options i n those cases are two. One i s t o place you 

i n a h o t e l . The other i s t o send you home. 

I am assuming you would p r e f e r t o go home. 

TINA RAE PRUSS, OFFICIAL COURT REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

But i n doing that, you need be e x t r a , e x t r a s p e c i a l l y 

c a r e f u l t o avoid contact — b e t t e r avoiding contact 

with anybody other than your immediate f a m i l y . 

Responding t o no questions w i t h anything other than I 

can't t a l k about that. 

And I know I can't keep you from t h i n k i n g 

about the case at night, but you cannot r e s o l v e the 

case without considering i t w i t h a l l the opinions and 

considerations of the other 11 j u r o r s . 

To t h a t end, you're probably b e t t e r o f f not, 

you know, spending your wake — your s l e e p i n g hours 

awake. 

We appreciate the d i f f i c u l t work i t i s t o do 

what you are doing and we w i l l honor your request t o 

go home. I'd l i k e you to come back at 8:30 i n the 

morning i f you can. And y o u ' l l — once you are here 

w e ' l l come i n t o the room j u s t t o make sure you are 

you, and then we w i l l r e t u r n you t o your 

d e l i b e r a t i o n s . 

I have provided the explanation requested — 

the d e f i n i t i o n to some extent t h a t was requested. I 

w i l l e n t e r t a i n a l l questions that you have. There are 

a l o t of them I w i l l not be able t o answer according 

to the r u l e s of j u r y t r i a l s . I f th a t happens, I w i l l 

j u s t simply say I cannot provide f u r t h e r answer on 
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t h a t . You must read the i n s t r u c t i o n s , r e l y on them, 

and your r e c o l l e c t i o n of the testimony and e x h i b i t s i n 

the case. 

So thank you f o r today and- we'11 see i n the 

morning. Have a good night, good meals, and sleep 

w e l l . 

(Whereupon, the proceedings i n t h i s . m a t t e r 

were then concluded.) 
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